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IN THE SUPREME COURT


STATE OF ARIZONA

	PETITION TO AMEND RULES 11(d) and 18(d), ARIZONA RULES OF PROCEDURE FOR EVICTION ACTIONS 

	
	Supreme Court No. R-25-0020
_
REPLY TO COMMENTS TO THE PETITION




Pursuant to Rule 28 of the Rules of the Supreme Court, Community Legal Services (“CLS”), DNA People’s Legal Services (“DNA”), Southern Arizona Legal Aid (“SALA”) (collectively “civil legal aid”), and the William E. Morris Institute for Justice (“MIJ”) respectfully reply to comments submitted in response to the Petition to Amend Rules 11(d) and 18(d) of the Rules of Procedure for Eviction Actions (“RPEA”).  The proposed amendment to Rule 11(d) would change “may” to “shall.”  The proposed amendment to Rule 18(d) would add a non-exhaustive list of examples of scenarios that would constitute “good cause” to merit a continuance of an eviction hearing.  Taken together, the proposed rules changes would clarify the definition of “good cause” and provide clearer direction to parties and judicial officers regarding when a court should grant a continuance.  
Petitioners’ proposed rules changes received support from a variety of stakeholders in the Arizona legal community: the State Bar of Arizona, Disability Rights Arizona (“DRAZ”), Organized Power in Numbers (“OPIN”), the Arizona Commission on Access to Justice, and Charles Lucking with the law firm Barton Mendez Soto, all filed comments in support of the proposed rules changes.  Those who provided supportive comments all recognized the common-sense merits of adding clarifying language to Rules 11(d) and 18(d) that provide direction on continuing eviction hearings.  
Zona Law Group P.C. on behalf of the Manufactured Housing Communities of Arizona, the Justice of the Peace Bench in Maricopa County, and the law firm Hull, Holliday & Holliday, P.L.C., all filed comments in opposition to the proposed rules changes.  
The comments, both those in support and in opposition, detail similar issues, and we address those common themes collectively.  

I.
Petitioners’ Proposed Rules Changes Help Clarify the Existing Rules Pertaining to “Good Cause” and the Granting of Continuances 
The current RPEA Rule 11(d) states that a “court may order the continuance of a trial date by up to three court days in justice court or ten days in superior court on the request of a party for good cause shown….”  The current RPEA Rule 18(d) defines “good cause” as follows:

“Good cause” shall mean a stated, substantial reason, the accommodation of which will serve the interests of fairness and justice, without also causing a significant delay or harm to another party.  Good cause may include relieving a person from the consequences of mistake or inadvertence, but not from simple neglect.


The rules do not provide a clear, specific, and usable standard for a court to determine when a party has good cause, or for a party to decipher if it has good cause to request a continuance.  By including the word “substantial,” the rule sets a high – yet undefined – bar for when a court may find good cause.  To remedy the vagueness of the rules, the Petitioners propose changing “may” to “shall” in Rule 11(d), and deleting the words “substantial” and “without also causing significant delay or harm to another party” in Rule 18(d).
  Petitioners also propose conforming Rule 18(d) with Rule 15(a)(4) of the RPEA and Rule 60(b)(1) of the Federal and Arizona Rules of Civil Procedure.
  Further, Petitioners propose providing a non-exhaustive list of examples of “good cause” to Rule 18(d).
  
Commenters in opposition claim that the proposed rules changes are inconsistent with current law.
  Specifically, commenters in opposition claim that the proposed changes would take away judicial discretion
, create a system of automatic and, potentially unlimited, continuances
, and unlawfully extend the timeline for eviction actions.
  These assertions are incorrect and based on misinterpretations of the proposals.  With the proposed changes, Petitioners merely seek to clarify the existing rules to make them more accessible by parties in eviction actions and courts hearing eviction cases.  
As recognized by commentors supporting the Petition
, the change of “may” to “shall” in Rule 11(d) only makes a continuance mandatory if a court has found – in its discretion – good cause.
  A requesting party must establish – and the court must find – good cause before a court can grant a request for a continuance.  Also, the list of scenarios provided in proposed Rule 18(d) is simply a list of examples that constitute good cause.
  If a party asserts one of the reasons listed in proposed Rule 18(d), a court maintains the discretion to evaluate the facts and evidence presented to determine if a party has established good cause.  Despite the opposing commenters’ misinterpretation of the proposed rules amendments, the changes do not create a system of mandatory continuances for any reason a party may assert. 
Further, the proposed rules changes do not provide blanket authority for unlimited continuances.  A court must exercise its judicial discretion to determine if a party has established good cause every time a party requests a continuance.  
Additionally, the proposed rules changes do not extend or in any way alter the timeline of an eviction case as dictated by the current rules.  Rule 11(d) allows courts to grant continuances for “up to three court days in justice court or ten days in superior court.”  The proposed rules changes do not change that timeline.  Under the proposed rules changes, if a court finds good cause in its discretion to grant a continuance, the duration of the continuance must still abide by the time limits dictated by the current rule.  
The proposed rules changes do not alter current law; the changes only make the rules clearer to courts hearing eviction actions and to the parties in eviction proceedings.   
II.
Petitioners’ Proposed Rules Changes Are Necessary 
Commenters in opposition claim the proposed rules changes are unnecessary and amount to “a solution in search of a problem.”
  In support of this assertion, commenters in opposition point out that, since the onset of the COVID-19 pandemic, all parties can attend court hearings remotely, thereby rendering continuances unnecessary in most cases, especially if a party has a work conflict.
  Commenters in opposition suggest that, with remote hearings, such parties just need to “find a spot to call in from”
 and recommend that parties can simply take a break from their jobs and attend eviction hearings from their cars.
  Petitioners recognize that the availability of remote hearings provide another option for parties who are unable to attend hearings in person, but remote hearings do not solve all possible issues that may merit a continuance of the hearing.  For example, a party may not be able to afford to take a day, or even an hour, off work and may not be allowed to take a break or have a car or be able to find a quiet spot to attend a remote hearing.  And parties may have physical or mental health-related disabilities that prevent them from attending their hearing virtually or by telephone.  As DRAZ points out, parties may have difficulty attending hearings, even remotely, because they are blind or have low vision, have intellectual or cognitive disabilities, or have communication or speech-related disabilities.
  
Further, not every party may have access to reliable internet or telephone service.  The Justice of the Peace Bench in Maricopa County acknowledges that some parties may not have access to the internet but assumes that most parties have access to reliable telephone service.
  In reality, many Arizonans, particularly those who live in rural areas of the state, still have limited access to both internet and telephone service.
  

The law firm Hull, Holliday & Holliday, states that the proposed rule changes are unnecessary because: 

[M]ost defendants in eviction hearings have multiple weeks’ notice of impending eviction proceedings, which is ample time to make arrangements for time off work, for child care, or to gather evidence and identify witnesses to contest the eviction.
 

In reality, most landlords provide tenants just a five-day pre-filing notice that tells tenants to either pay past due rent or else they will be evicted.
  And once the case is filed, a court sets an eviction hearing within three to six days.
  That is an eleven days’ notice at most – not multiple weeks.  As critically, though, a party will never have knowledge of the specific date and time of an “impending” eviction proceeding over a week in advance.  Many parties hear about the specific date and time of an eviction hearing only two or three days in advance – when they receive the summons to appear in court.  A party may not be able to take time off work, afford child care, or locate evidence or witnesses during that short timeframe.  
Commenter Hull, Holliday & Holliday further states that if a tenant still needs a continuance after all other options are exhausted, then they can simply work something out with opposing counsel or obtain an order from the presiding judge.
  This statement ignores the power and court procedure knowledge disparities between an unrepresented litigant and an opposing party’s attorney, and that it may be very difficult for an unrepresented party to obtain an order by the presiding judge.  
Despite opposing commentors’ assertions that the proposed rules changes are not needed, Petitioners maintain that the proposals are necessary to make the existing rules governing continuances clearer and more easily understood.  

III.
The Examples and Data Cited in the Petition Illustrate the Need for the Proposed Rules Changes

Commenters in opposition conclude that the anecdotal examples provided in the Petition do not reflect what happens in eviction court.
  But Petitioners are in eviction courts across Arizona day in and day out all year long.  The examples provided are just a small sample of what Petitioners experience on behalf of their clients and what they witness unrepresented parties go through while in court.  
Commenters in opposition also disparage and attempt to discredit Petitioner MIJ’s eviction court studies.
  Those studies represent careful planning, in-person observations, the review of docket recordings, meticulous note taking, interviews of justices of the peace, and the review and analysis of court files over the course of 20 years.  MIJ’s first study led to the creation of the RPEA and both of MIJ’s studies have been reviewed and cited in public reporting about how justice courts operate in Maricopa County and the City of Phoenix.
  Public reporting has confirmed MIJ’s primary findings and observations.
  Since the publication of its 2020 study, MIJ has done follow-up observations and, while the court has implemented some changes since the COVID-19 pandemic, most of the concerns outlined in the two published studies remain.  
The examples and data provided in the Petition are sound, unbiased, and accurately portray the experiences of parties in eviction hearings.  

IV.
Federally Mandated Court Obligations Should Be Explicitly Included in the Rules to Ensure Clarity and Consistency 
Commenters in opposition claim that proposed 18(d)(ii) (“a need to request and obtain a reasonable accommodation under the Americans with Disabilities Act”) and (iv) (“an obligation related to past or present military service”) are unnecessary additions to the rule because they are already in existing federal law and do not need to be restated in a state court rule.
  But the intent of the proposed changes is to make the rules easier to understand by the court and the parties, particularly unrepresented parties.  A self-represented landlord or tenant may not be aware of all the obligations required of a court and may only look to the RPEA when preparing for their hearings.
  Given that most tenants facing eviction hearings are unrepresented by counsel, the proposed examples, even if mandated by federal law, help ensure that they are aware of their rights and a court’s duties.  
V.
The State Bar’s Suggested Revisions to the Proposed Rules Changes

The State Bar of Arizona supports the Petition but recommends several modifications to the proposed rules changes.
  Petitioners agree with the Bar’s recommendations in part as follows:
1. The State Bar recommends the following version of Rule (11)(d):

Whenever possible, the trial should be held on the initial return date.  The court may shall order the a single continuance of a trial date by up to three court days in justice court or ten days in superior court on the request of a party for if the court finds good cause by such request.  The court may also order a single continuance of a trial date or to accommodate the demands of the court’s calendar., but Tthe court nevertheless shall give priority to hearing and resolving alleged “immediate and irreparable” evictions.  No continuance of more than three court days in justice court or ten days in superior courts may be ordered unless both parties are in agreement.  
Petitioners do not agree to the recommended changes that limit a court to granting a single continuance.  There are many scenarios that would reasonably require more than one continuance in a case.  For example, if a party’s child has a medical procedure and follow-up appointment, both constitute good cause for more than one continuance.  Or if a member of the National Guard is deployed on an emergency basis, there may be cause to support multiple continuances.  As explained above, under Petitioners’ proposed rules changes, a court must exercise its discretion in each instance when evaluating whether there is good cause.  Thus, if a court does not, in its discretion, find that a party has good cause to merit any continuance – especially a second or third continuance – the court may not grant the continuance.  Petitioners agree to all other recommended changes to Rule 11(d).

2. The State Bar recommends the following changes to Rule 18(d):

“Good cause” shall mean a stated, substantial reason, the accommodation of which will serve the interests of fairness and justice, without also causing a significant delay or harm to another party.  Good cause may include relieving a person party from the consequences of mistake, or inadvertence, but not from simple neglect. or excusable neglect., including any circumstances beyond the party’s reasonable control. 
Petitioners proposed deleting the word “substantial” from the rule.  The current rules do not define “substantial” to provide sufficient direction to what type of reason a party must assert.  As such, leaving “substantial” in the rule could set a high, and inconsistent, bar to merit the granting of a continuance.  Petitioners do not agree to the State Bar’s recommendation to keep the word “substantial” in the rule.  In the alternative, Petitioners propose defining “substantial reason” as follows: “A reason that is more than marginal or minimal, from a reasonable person’s point of view.”

Petitioners agree to the State Bar’s other recommended changes to Rule 18(d).  

3. The State Bar recommends that 18(d)(iv) expressly reference the Service Members Civil Relief Act.  Petitioners agree to this recommendation.  

Conclusion

The proposed rules changes would clarify the definition of “good cause” and provide clearer direction for parties and the court for when a continuance should be granted in eviction actions.  The proposed rules changes are necessary to fulfill the purpose of the rules as they stand today. 
For the above reasons, we respectfully request that the Court approve this Petition to amend Rule 11(d) and Rule 18(d) of the Rules of Procedure for Eviction Actions.

Respectfully submitted this 2nd day of June 2025.
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