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IN THE SUPREME COURT

STATE OF ARIZONA
	PETITION TO AMEND RULES 35 AND 37, ARIZONA RULES OF CIVIL PROCEDURE


	Supreme Court No. R-09-0040

STATE BAR’S RESPONSE TO COMMENT OF ARIZONA TRIAL LAWYERS ASSOCIATION AND ARIZONA ASSOCIATION FOR JUSTICE




The State Bar of Arizona (“State Bar”) responds to the Comment to its Petition to Amend Rules 35 and 37, Arizona Rules of Civil Procedure (the “Petition”) submitted by the Arizona Trial Lawyers Association (“AzTLA”) and Arizona Association for Justice (“AAJ”).   

I. the rationale for the proposal to allow video-recording of Rule 35 examinations as a matter of right.

Discovery in Arizona should be a truth-seeking process.  The goal of the proposed rule change is to enable triers of fact and the courts to seek the truth by gaining a better understanding of claims made in litigation regarding a plaintiff’s mental, physical or rehabilitation conditions by eliminating artificial impediments that block that process.  Allowing video-recording of Rule 35 examinations is one means of determining the truth.

Many within the plaintiffs’ bar have argued for years that Rule 35 examinations should be videotaped.  Plaintiffs’ attorneys have argued that audiotaping examinations (currently allowed as a matter of right) does not adequately protect the record pertaining to how an examiner’s physical and other testing was performed.  For instance, with physical examinations, they have argued that an audiotape will not record how far a plaintiff can move in any direction, and will not display any wince or other expression of discomfort experienced during the examination.  Further, if an examiner testifies about how he or she performed certain tests or how the plaintiff reacted to those tests during the examination, plaintiffs’ attorneys have argued that it is impossible without a video-recording to challenge that testimony if it is contrary to the plaintiff’s recollection of the examination.  

The State Bar believes that video-recording will provide objective evidence about what occurred during the examination in a way that could not be equaled.  It believes that a video-recording is the best permanent and objective record of what happened at the examination and will therefore benefit both sides.  Cf. Robin v. Associated Indemnity Co., 297 So.2d 427 (La. 1973) (taping “would protect both the plaintiff and the physician, and might be dispositive of such doubts concerning the fairness of the examination.”).

Generally, two people can recall a conversation quite differently, either because each of them misinterprets the questions posed or misunderstands the answers, or because human communicators select out information to conform to their expectations.  That is one reason the courts require that depositions be recorded, transcribed, and occasionally video-recorded.
  

Further, a video-recording offers an economical, simple, and objective record of what transpired at a Rule 35 examination, from which the trier of fact can most easily ascertain the truth concerning disputed statements.  Juries should have an opportunity to see whether the examinations were fairly administered.  

The State Bar believes that unreasonable and illegitimate objections to video-recording Rule 35 examinations have often been raised in the past—chiefly by attorneys representing defendants and by doctors hired by them.  The most common objection is that video-recording Rule 35 examinations is disruptive and would impede and lengthen the examination.  Defense medical examiners have also been known to attempt to charge extra fees for examinations that are video-recorded.
  These objections and extra costs often appear pretextual, designed to create an advantage in litigation by precluding plaintiffs from effectively cross-examining paid physicians regarding claims they might make about what occurred at the examination.  

In the past, there may have been a legitimate basis to claim that video-recording Rule 35 examinations would be disruptive, since video-recording in its infancy often required freestanding cameras, lights and microphones.  Technology, however, has overcome these issues.  Today’s cameras and/or digital recorders are small, silent, and handheld, and do not require any additional equipment.  Accordingly, the State Bar believes there is no reason to treat audio-recording and video-recording differently; video-recording can be conducted as silently and as innocuously as audio-recording.  

Much like the recent amendment to Rule 30 that now allows video-recording of depositions as a matter of right, the State Bar believes that the truth would be served by allowing Rule 35 examinations to be presumptively video-recorded unless a party can show why such recording would be detrimental to the examination or unduly burdensome to the particular parties at issue.

A. Response to the AzTLA/AAJ Comment

The State Bar was surprised to learn of AzTLA’s opposition to the video-recording component of the proposed Rule.  Prior to the Petition’s submission, AzTLA was consulted on a draft of the proposal by the State Bar’s Civil Practice and Procedure Committee, the committee responsible for the preparation of this Petition (the “Committee”).  The Committee also understood that AzTLA’s past President was speaking for the Association in expressing support for the principle of video-recording Rule 35 examinations as a matter of right.  Appendix A at 5 (Committee Minutes of June 5, 2008 (“The subcommittee, Mr. Tinsley reported, consulted with the plaintiff’s and the defense bar.  They found that the defense bar was not supportive of videotaping, but that the plaintiff’s bar was supportive. . . .”)).  The Committee also received favorable comments from members of the plaintiffs’ bar serving on the Committee regarding the proposal for video-recording as a matter of right.    

Nor is there merit to AzTLA’s current objection that video-recording would constitute an insurmountable invasion of a privacy right.  This argument ignores the principle that by bringing a lawsuit, a plaintiff always puts his or her medical condition at issue in a public forum.  Whatever invasion of privacy rights exist occur independently of the proposed rule change.  The effect on those rights occurs with the filing of the suit.  

Further, it should make no difference to privacy rights whether there is a video-recording, an audio-recording, or someone taking notes during the examination.  In each case, the privacy interest will be affected.  Generally, plaintiffs are subject to a considerable number of discovery requests and deposition interrogation seeking very personal information.  One who puts his or her condition at issue thus cannot reasonably expect “privacy” in such a setting; litigation is inherently public, and the trial judge always has the ability to regulate the presentation of evidence that could be unnecessarily embarrassing to the person examined.  Any right to privacy is waived by making the claim, thereby putting the plaintiff’s medical condition at issue.  This is an intrinsic part of the truth-seeking process.

Under the proposal, to address any legitimate privacy concerns, a plaintiff need only move for a protective order requesting, for example, that the recording only be used for the lawsuit itself and not distributed or made part of the public record.  Indeed, in most instances, the parties are likely to be willing to stipulate to such protection.  Just as it is presumed under Rule 30 that a defendant can depose and videotape a plaintiff during a deposition, the State Bar believes it should be presumed that by making certain claims, a plaintiff is subject to a Rule 35 exam.  As with depositions, a plaintiff can avail himself or herself of the right to obtain a protective order if the procedure will be unduly burdensome.  The plaintiff can argue, in the particular case being litigated, that the examination should not go forward, much like a plaintiff can move for protection in certain circumstances from being deposed, such as where the plaintiff is incompetent to testify or will be unduly harassed, annoyed, or burdened by the deposition. This issue should be treated on a case-by-case basis.

II. as with the family law rules, Rule 35 should be extended to allow vocational rehabilitation examinations where the plaintiff’s vocational condition is an issue in the case.

As noted in the Petition, vocational examinations are now expressly allowed in the Family Law Rules.  Arizona Rules of Family Law Procedure Rule 63, in language virtually identical to that stated in the proposed amendment to Civil Rule 35, allows for examinations by designated experts and expressly contemplates examinations of the “vocational condition” of a party.  There should be no distinction between family law and tort litigation with respect to vocational examinations.  In both contexts, the issue of a plaintiff’s vocational abilities and limitations is often put at issue by the claims made in the lawsuit.  Because this Court has already recognized the efficacy of vocational examinations in the family law context, there seems to be no reason not to extend it to tort litigation or other areas of litigation where the party has put his or her physical, mental or vocational condition at issue. 

AzTLA/AAJ’s position on vocational rehabilitation examination appears to be inconsistent with its position on video-recording.  Its Comment, at page 5, provides a list of eight “rights.”  Each of those rights, however, can be protected by video-recording the examination.  If the examination is video-recorded, the record will be adequately protected, and the plaintiff’s lawyer can refer the trier of fact to the recording of the examination—by means similar to those listed in the Comment.  The plaintiff’s lawyer, for instance, can play back the recording and cross-examine the examiner, criticizing the examination, the questions asked, and the methods used.  During the examination, where necessary, the plaintiff could confer with his or her representative (allowed to be present under both the current Rule and the proposed change) and/or object to certain lines of inquiry.  The plaintiff could seek help from the court, as well.  In the end, the video-recording itself could be used as a tool to demonstrate whether the examination was fair or not, and as a means of impeaching the expert.  

Further, if the plaintiff truly harbors objections as to the examiner’s qualifications, the proposed Rule’s use of the “suitably licensed or certified examiner” standard, now found in Federal Rule 35, would allow the plaintiff to file a motion to challenge the expert’s suitability.  As noted in the comment to the 1991 amendment of Federal Rule 35 (cited by the Pima County Bar Association in its Comment to the Petition at page 2):

The court is thus expressly authorized to assess the credentials of the examiner to assure that no person is subjected to a court-ordered examination by an examiner whose testimony would be of such limited value that it would be unjust to require the person to undergo the invasion of privacy associated with the examination.

A. Case law supports vocational rehabilitation examinations under Rule 35.

The following cases involving vocational rehabilitation examinations under Federal Rule 35 will give the Court a survey of the current state of the law, and confirm that allowing vocational examinations is neither unusual nor improper.

For example, in Cortenuto v. Emerson Electric Co. 1991 WL 111258 (D. Pa. 1991), one district court specifically held that vocational examinations are allowed under Federal Rule 35.  The plaintiff argued that such an examination was unnecessary since he was examined by his own expert and had provided that report to defendants.  The plaintiff also argued that the request was impermissible because the defendants wanted the examination performed by a psychologist, rather than a physician.  The court held that the named examiner was a qualified professional under Federal Rule 35 and that good cause was present to order the examination because:

It is not sufficient that plaintiff provided defendants with a copy of his expert’s report, or that he has been deposed and responded to interrogatories.  Defendants stand to be prejudiced if they are refused the right to conduct their own vocational examination of plaintiff and are limited to a cross-examination of plaintiff's expert.

Similarly, in Jefferys v. LRP Publications, Inc. 184 F.R.D. 262 (D. Pa. 1999), the court dealt with whether Federal Rule 35 allowed the court to compel a party to submit to an examination by a vocational expert.  Plaintiff argued that Rule 35 did not permit defendants’ expert to interview her because the expert was not a physician or psychologist and would not be conducting a physical or mental examination. The court noted that prior to the 1991 amendment to Federal Rule 35 only physicians could perform examinations under the Rule.  In 1991, however, the Rule was amended to replace “physician” with “examiner,” and the advisory committee notes state that the amendment extends to other professionals who are well qualified to provide testimony about the conditions at issue in the lawsuit.  The court concluded that the type of examination sought by defendants should be permitted because the 1991 amendment expanding the scope of Rule 35 was designed to overcome a plaintiff's objection to a defendant’s request to conduct a vocational examination.  The court also found that the defendants’ expert was a “suitably licensed or certified professional” because he had an Ed.D. degree and was a diplomate of the American Board of Vocational Experts, a certified rehabilitation counselor, and a certified vocational evaluator.  

Likewise, in Douris v. County of Bucks, 2000 WL 1358481 (D. Pa. 2000), the court addressed whether to grant a motion to compel a vocational examination under Federal Rule 35.  It noted that “before an order for a vocational examination can be entered, there must be a showing that Plaintiff's qualification for employment are [sic] in controversy and that there [sic] good cause for an examination.”  The court held that the plaintiff placed his vocational status in controversy when he alleged that he was qualified for and could perform essential functions for the position he sought.  The court also found that good cause existed because it was not sufficient to provide medical records to the opposing party in lieu of a personal examination, holding that “defendants stand to be prejudiced if they are refused the right to conduct their own vocational exam of Plaintiff.” 

Using similar reasoning, the court in Fischer v. Coastal Towing Inc., 168 F.R.D. 199 (D. Tex. 1996) upheld the use of vocational examinations under the Rule:

[T]o avoid prejudice, Defendant must have its expert conduct an examination of Plaintiff to rebut the reports of Plaintiff's vocational-rehabilitation expert.  Otherwise, Defendant's vocational rehabilitation expert has no way to adequately scrutinize the conclusion of the Plaintiff's expert.

Similarly, in Olcott v. LaFiandra, 793 F. Supp. 487 (D. Vt. 1992), the court held that the language of Federal Rule 35, after the 1991 amendment, extended the rule to vocational experts.  The court reasoned that good cause existed for the examination because the plaintiff had retained a vocational expert and defendant would be prejudiced if denied the opportunity to perform a similar vocational rehabilitation evaluation of the plaintiff. 

Finally, in Millius v. Tillman, 2006 WL 1579081 (Del. Super. 2006), the court allowed a vocational specialist to conduct an examination under a state rule similar to Federal Rule 35, noting that “the advisory committee notes for the federal rule . . . state the term ‘examiner’ was substituted for ‘physician’ to broaden the scope of the rule to include other certified or licensed examiners.”  As a result, “[t]he Court believes the broadened language includes vocational specialists.”

III. The provisions of Rule 26(c) pertaining to protective orders incorporated in the proposed change to Rule 35 justifY the elimination of Rule 35’s “good cause” requirement.

In today’s practice, parties routinely agree to a Rule 35 examination without requiring a motion to be brought seeking such an examination.
   As such, the current requirement allowing such examinations only upon court order is an anachronism which can be eliminated in favor of the usual Rule 26(c)(1) motion for protective order.  The State Bar believes the current “good cause” provision of Rule 35 is redundant in light of Rule 26(c)(1), which adequately protects parties in particular cases from annoyance, embarrassment, or prejudice.  In other contexts, motions for protective order are routinely brought and are typically neither costly nor time-consuming, as suggested by the Comment.  The proposed Rule also has the virtue of establishing a clear procedure to be followed in noticing and objecting to an examination, and is consistent with the principles that led to the 2003 amendment to Rule 30, allowing the video-recording of depositions as a matter of right.

Conclusion

For all of the foregoing reasons, the State Bar requests that the Court grant the Petition to Amend Rules 35 and 37.  

RESPECTFULLY SUBMITTED this ____ day of June, 2010.
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APPENDIX A

�  This is consistent with the rationale of the recent amendments to Rule 30 to allow video-recording of depositions. 


�  This is the rationale of the proposed Rule’s provision that would require all fees and costs, including any additional fees related to recording the examination, to be borne by the party noticing the examination.  See proposed Rule 35(a). 


� While adopting the federal comment to provide the courts and practitioners additional guidance might be another means of addressing the concerns expressed by the AzTLA/AAJ Comment, the State Bar takes no position on this recommendation by the Pima County Bar Association.


� The current practice is to virtually ignore the motion upon “good cause” provision of Rule 35, in favor of sending a notice, usually done unilaterally, without discussion or stipulation by the parties.  Where the parties do seek an order, they are forced to incur unnecessary expenses by following Rule 35(a)’s black letter law.  This is time-consuming for already overburdened trial courts to consider—on issues that should be resolved either by the parties’ simply giving notice or entering into a stipulation.  The AzTLA Comment fails to address the reason for the change, which is to free up busy trial judges from having to conduct unnecessary hearings. 
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