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[bookmark: dabmci_915d4ec6ac4241d8b62e280f49082d06][bookmark: dabmci_19e11113152a40f29fbad705b6fa656c][bookmark: dabmci_003d49b9eb104489bec34ac001e093bf]Petition to Amend Arizona Rules of Civil Appellate Procedure 4, 16, and 23; Arizona Rules of Criminal Procedure 31.6, 31.15, and 31.21; and Arizona Rules of Juvenile Procedure 609


Introduction
Petitioners are appellate attorneys with significant experience practicing before this and other appellate courts.  Based on that experience, Petitioners ask this Court to amend the rules specified above to provide for sequential merits briefing instead of simultaneous briefing in cases in which this Court grants review.  The proposed amendments, which are contained in Attachment A to this Petition, would also impose a word limit, rather than a page limit, on all supplemental briefing in this Court.  No similar rule proposal has been filed in the last five years. 
[bookmark: dabmci_5051104d40f34975b3c823cfe7d3156c]Once this Court grants a petition for review, the various rules governing appellate procedure give the Court discretion to order supplemental briefing and to direct the manner in which that briefing is to be conducted.  See, e.g., ARCAP 23(k) (“The Supreme Court may permit the parties to file supplemental briefs, or it may set oral argument, or both.”).  Because the rules do not address supplemental brief deadlines or length, the Court sets those by order.  If the Court grants review, it typically orders 20-page simultaneous supplemental briefs that are due within 20 days of the order granting review.[footnoteRef:3]  [3:  Although experienced practitioners know what to expect with respect to supplemental briefing, inexperienced practitioners do not, which creates a potential access-to-justice issue.  At a minimum, this Court should codify the default deadline and length requirements for supplemental briefs in the rules so that every party has equal access to the Court’s standard procedures.] 

In our adversarial system, sequential briefing provides the Court with better-quality briefing and narrows the scope of the issues and arguments presented to the Court.  Arizona stands nearly alone in its simultaneous supplemental briefing practice.  Most state supreme courts and the United States Supreme Court require sequential briefing after a petition for review (or its equivalent) is granted.  This Court should adopt this rule petition and amend its briefing practice to improve the quality of supplemental briefing, in a manner similar to the rules for merits briefing in the United States Supreme Court.  The proposed rule change will not substantially lengthen the time it takes to resolve cases pending before this Court. 
Sequential briefing produces better quality briefs because it allows the parties to focus on the issues presented instead of requiring them to anticipate every potential argument that the other side might raise. 
[bookmark: dabmci_95404e8cbaf345449a5113c9aaf34e7f][bookmark: dabmci_c035324029bb41f0bdc873973d88f422]“[T]he crucible of adversarial testing is crucial to sound judicial decisionmaking.”  Sessions v. Dimaya, 584 U.S. 148, 190 (2018) (Gorsuch, J., concurring in part).  Sequential briefing “leads to more responsive briefing than a blind, simultaneous system of cross-motions on the same issues.”  Stand Up for Cal. v. U.S. Dep’t of Interior, 2:16-CV-02681-AWI-EPG, 2017 WL 10620368, at *2 (E.D. Cal. Mar. 8, 2017) (memorandum dec.); see also Abdul Mehamed Sied v. Duke, 17-CV-06785-LB, 2017 WL 6316821, at *3 & n.18 (N.D. Cal. Dec. 11, 2017) (memorandum dec.) (ordering sequential briefing on a complicated jurisdictional issue “so the parties can see and meaningfully respond to each other’s arguments”).
[bookmark: dabmci_712b33c474cb44608199a2551da7f05e][bookmark: dabmci_8874fd43495e475eb272402982da9b0a]Simultaneous briefing forces the appellee or respondent to anticipate or guess at what the appellant or petitioner’s arguments will be.  Parties may focus on different issues, resulting in briefs that either talk past each other or that try to address every conceivable argument the other side could raise.  This Court is then left with briefs that fail to dive deeply into the most important issues before the Court.  Cf. Smith v. Murray, 477 U.S. 527, 536 (1986) (The “process of ‘winnowing out weaker arguments on appeal and focusing on’ those more likely to prevail, far from being evidence of incompetence, is the hallmark of effective appellate advocacy.”) (quoting Jones v. Barnes, 463 U.S. 745, 751 (1983)).  
Although an argument’s general contours may be known based on the pleadings below, arguments often get refined as they progress through the appellate process and new case law may affect the relative strength of certain earlier arguments.  Also, this Court often reframes the issues on review, adding or removing aspects of the issues that the parties have briefed.  Thus, sequential briefing allows both sides to present their best responses to changed arguments or circumstances, resulting in more helpful, targeted briefing to this Court.
Petitioners have also observed that under the current system, parties frequently use their responses to amicus briefs to bootstrap responses to the simultaneous supplemental briefs or waste their time at oral argument clarifying the issues in dispute or correcting errors in the opposing party’s brief.  Sequential briefing allows parties to respond to both opposing parties and amici without running afoul of the letter or spirit of the scheduling order and focuses the parties’ arguments on the most important and nuanced aspects of the case.  Additionally, by naming the supplemental briefs “merits briefs,” the proposed rule changes better delineate the purpose of each stage of briefing—petitions for review should focus primarily on why this Court should grant review, while supplemental briefing should focus on merits of the issues granted review. 
A 50-state survey shows that Arizona is one of only four states that use simultaneous briefing after a petition for review (or its equivalent) is granted.  See Attachment B.  Twenty-seven states have sequential briefing, while others have no intermediate court of appeals and thus necessarily have standard sequential briefing for direct appeals.  The remaining few states do not have supplemental briefing.  Arizona stands in the small minority with its simultaneous briefing practice.  
The proposed amendments modestly increase the supplemental briefing period, but reduce the overall length of briefing in many cases. 
The proposed rule changes set a schedule and length limitations for sequential briefing.  The proposed changes will not significantly expand the briefing schedule for most cases and will actually reduce the total length of the parties’ briefs in cases involving amicus briefs.
In most cases where this Court grants review, at least one amicus curiae participates.  A review of all opinions published by this Court since January 2021[footnoteRef:4] shows that in roughly 74% of such cases, at least one amicus curiae participated after this Court granted a petition for review: [4:  This excludes death penalty direct appeals, certified questions, and election-related cases, which have their own procedures not at issue in this Petition for Rule Change. 
] 

	Year
	Portion of Cases With at Least One Amicus

	2021
	77% (24 out of 31)

	2022
	69% (24 out of 35)

	2023
	72% (21 out of 29)

	2024
	77% (20 out of 26)

	Total
	74% (89 out of 121)


This Court’s Current Briefing Schedule and Page Limits
When this Court grants review, it typically gives the parties 20 days to file simultaneous supplemental briefs no longer than 20 pages.  Amici curiae then have 14 days after the parties’ supplemental briefs to file their amicus briefs, also no longer than 20 pages.  The parties then have 20 days to respond to the amicus briefs in 20 pages or less.  Thus, in cases where at least one amicus participates, the briefing schedule takes 54 days total, and the parties—not counting the amici—have a total of 40 pages each (assuming at least one amicus on each side).  When no amici participate, the briefing takes 20 days.
[bookmark: dabmci_a0b5b3117c9442afafa5c23924086113]Additionally, under this Court’s current rules, if supplemental briefs are permitted, “oral argument may not be scheduled less than 30 days . . . after the deadline for filing supplemental briefs.”  ARCAP 23(k)(3).  Thus, in cases in which at least one amicus participates, oral argument will typically not occur for at least 84 days after this Court grants review. 
The proposed rule will not significantly expand the briefing schedule for most cases and will slightly reduce the total number of pages filed in most cases
Petitioners are cognizant of this Court’s desire to reduce the time it takes to resolve cases before the Court.  Although briefing represents only a small portion of the total resolution time for any case, Petitioners strived to minimize increases to the briefing schedule and propose options for compensating for any moderate increases by compressing other aspects of the briefing and oral argument schedule. 
The proposed rule changes would create a default briefing schedule lasting 76 days in all cases, regardless of whether any amicus participate.  The proposed rules give parties 28 days for each of the principal merits briefs and 20 days for a reply brief, and set word limits of 7,000 words (28 pages) and 4,000 words (16 pages) respectively for the principal and reply briefs.  However, the proposed rules are simply the default; each proposed rule is prefaced with “[u]nless otherwise ordered by the court.”  See Attachment A, at 16.  Thus, this Court retains discretion to expand or contract the briefing schedule if needed.[footnoteRef:5] [5:  Petitioners considered a shorter briefing schedule for juvenile cases, but the Court’s current practice sets the same time and page limits for supplemental briefing in juvenile cases.  Given the modest increases to the briefing schedule proposed here, Petitioners concluded that a separate default schedule for juvenile cases was unnecessary and could lead to confusion for inexperienced practitioners. ] 

For cases in which at least one amicus curiae participates, the proposed rule changes in this Petition would add only 22 days to the current briefing schedule (76 days instead of 54 days).  To offset these extra days, Petitioners propose reducing the mandatory waiting period between briefing and oral argument from 30 days to 14 days.  Reducing the waiting period will give the Court greater flexibility in scheduling oral arguments and reduce the impact of the sequential briefing schedule to just 6 additional days.  
[image: C:\Users\cball\AppData\Local\Microsoft\Windows\INetCache\Content.Outlook\BWABSNU5\Timing chart.png]The chart below shows the schedule under the current and proposed rules, including the period for each brief, how amicus deadlines are interspersed with the merits briefs, and the required period before the clerk may schedule oral argument:
As the chart shows, the proposed rules result in only a negligible 6-day increase for the 74% of cases involving at least one amicus brief.
For cases with no amici curiae (roughly 26% of cases), Petitioners recognize these proposed changes expand the briefing time.  Instead of 34 days—20 days for simultaneous supplemental briefs and the 14-day waiting period for any amicus briefs—the sequential briefing would take 76 days.  But even this longer briefing period still represents a small portion of the overall time it takes for a case to be resolved after the Court grants review, and the Court will still benefit from higher-quality briefing.  
[bookmark: dabmci_5768ef8980ed41289d8f98d491fecd45][bookmark: dabmci_2ba3d71b684a47cdbdb5e206ffdf67cd]Additionally, the proposed rule also slightly reduces the amount of briefing (i.e., the number of words or pages of briefing) in cases in which at least one amicus participates.  Unlike the current practice, the proposed rule changes would not allow the parties to file a separate brief to respond to an amicus curiae and would not extend the briefing cycle when an amicus curiae participates.  Instead, the amicus briefs would be filed at staggered points during the sequential briefing process and the parties would be required to address the amicus briefs in their sequential briefs.  In particular, an amicus curiae supporting the petitioner would file an amicus brief shortly after the petitioner’s merits brief is filed and before the respondent’s merits brief is filed.  The respondent’s merits brief—not a separate brief—would then address the amicus’s arguments along with the petitioner’s arguments.  Similarly, an amicus curiae supporting the respondent would file an amicus brief shortly after the respondent’s merits brief is filed and before the petitioner’s merits reply brief is filed.  The petitioner’s merits reply brief—not a separate brief—would then address the amicus’s arguments (along with the respondent’s arguments).  This is the practice that the United States Supreme Court and the other federal appellate courts currently use.  See U.S. Sup. Ct. R. 25.1–3, 37.3; Fed. R. Civ. App. P. 29(a)(6).  The proposed rules borrow wording from the United States Supreme Court’s Rules and the Federal Rules of Appellate Procedure, as appropriate.
Consequently, for cases involving amicus curiae, the total number of briefs that the parties would file would decrease under the proposed rules.  Instead of the parties filing four briefs (two simultaneous briefs followed by two responses to the amicus briefs), they would file only three briefs total.  The total length of the briefs that the parties would file would likewise decrease by roughly 8 pages, with only a small increase in the length of time required to complete the briefing.  See infra Part III (explaining proposed word limits).  The rule change would also alleviate the confusion that results when multiple amicus briefs are filed on a side, which often leads parties to seek leave to file a consolidated response. 
[bookmark: dabmci_b71aa4225076432194a0c761bd6e71b0]Petitioners recognize that this modest increase to the briefing schedule may affect the Court’s Appellate Time Standards.  However, performance measures over the last three fiscal years indicate that the current time standards for “case accepted to disposition” may be too aggressive across the board and may need to be revised themselves.  See Appellate Time Standards - Supreme Court.  The proposed rule changes would affect only a small fraction of the overall time that it takes this Court to resolve a case, and the schedule is still shorter than the 105 days that the United States Supreme Court typically permits for supplemental briefing once it grants certiorari.  See U.S. Sup. Ct. R. 25.1–3.
Finally, under the proposed amendments, the Court retains discretion to modify the briefing schedule and brief length in appropriate cases.  For example, if an issue raised in a case required a more expeditious resolution, the Court could compress the briefing schedule accordingly. 
The proposed amendments also replace page limits with word limits to conform to the rest of Arizona’s appellate rules and prevent gamesmanship through unconventional formatting in briefs.
[bookmark: dabmci_cc6ac88c86b2493b85343b7603b1ac8a][bookmark: dabmci_781fe8dfeaad47798218841e50e286bf][bookmark: dabmci_78d83cb6c0b14d039585216dc7e7cff1]Under the Court’s current practice, supplemental briefs, amicus briefs, and any responses to amicus briefs are typically limited to 20 pages.  However, nearly all the rules concerning appellate briefs in both the Court of Appeals and this Court—including petitions for review and responses to them—impose a word limit rather than a page limit.  See, e.g., ARCAP 14, ARCAP 23(g)(2), Ariz. R. Crim. P. 31.12.  That makes sense—ultimately, it is the amount of text that matters.  Page limits therefore measure the wrong thing.  
[bookmark: dabmci_c6554cb5f82a443e959518e9dca4bed4][bookmark: dabmci_2392ec763f3b411a8d793b9af9412923]In the digital age, more advocates and even courts turn to visual representations to get a point across.  See, e.g.,  Andy Warhol Foundation for Visual Arts, Inc. v. Goldsmith, 598 U.S. 508, 518 (2023) (comparing two images in copyright dispute); See Elizabeth G. Porter, Taking Images Seriously, 114 Colum. L. Rev. 1687, 1694 (2014) (“Multimedia legal argument may assist courts, litigants, and scholars to convey complex scientific, technical, or abstract information.”).  Under this Court’s current page-limit practice, advocates may choose to omit helpful visual representations because they take up too much space on a page.  A word limit would incentivize advocates to include helpful visuals in their briefing, like tables, timelines, or items of evidence relevant to the arguments before the court. 
Not only do page limits chill helpful advocacy, they also create perverse incentives to condense text on a page, resulting in dense, difficult-to-read pleadings.  Over the years, Petitioners have seen parties employ creative efforts to get around page limits by using excessively long single-spaced footnotes and block quotes.  A word limit would remove any incentive to condense as much text as possible on a page, resulting in more reader-friendly briefs.  See AMERICAN BAR ASSOCIATION COUNCIL OF APPELLATE LAWYERS, RECOMMENDATIONS AND OPTIONS FOR APPELLATE COURTS TO IMPROVE THE FUNCTIONALITY AND READABILITY OF E-BRIEFS 24 (2017) (“Word limits are superior from a readability standpoint in that they allow filers the flexibility to improve the visual appearance of a brief even if it results in a longer overall page length.”).
The proposed rule changes limit merits briefs to 7,000 words, which is roughly equivalent to 28 pages.  They limit the petitioner’s reply brief to 4,000 words, which is roughly equivalent to 16 pages.  Finally, they limit amicus briefs to 5,000 words, which is roughly equivalent to 20 pages.  
The slight increase in the length of the parties’ briefs is meant to account for the need to respond to any amicus briefs, but the proposed rules will actually reduce the overall total length of briefing submitted to this Court when amicus participate.  Under the current practice, if at least one amicus participates per side, the parties may file up to 40 pages of briefing (20 pages for the merits brief, and 20 pages for the response to amicus), aj total of 80 pages.  Under the proposed rule changes, petitioners may submit up to about 44 pages (28 for the merits brief, 16 for the reply), and respondents may submit up to 28 pages, for a total of 72 pages.
Thus, for most cases in which this Court grants review, the proposed rule changes will not substantially increase either the briefing schedule or the total amount of briefing.  And the Court and the parties get the benefit of more responsive briefing that better reflects the adversarial nature of appellate practice.
Conclusion
For these reasons, Petitioners respectfully request that this Court adopt the proposed amendments in Attachment A of the Appendix. 
Respectfully submitted on January 9, 2025.
							/s/ Eric M. Fraser                      .  
	Eric M. Fraser (No. 027241)

	/s/ Joshua D. Bendor                 .	Joshua D. Bendor (No. 031908)


ATTACHMENT A[footnoteRef:6] [6:  	Additions to the text of a rule are shown by underscoring and deletions of text are shown by strike through.] 

ARIZONA RULES OF CIVIL APPELLATE PROCEDURE
Rule 4. Filing Documents with an Appellate Court; Format; Service

(a) [No change]

(b)  Document format. Unless an appellate court allows otherwise, every document that a party files with an appellate court, other than a document contained in an appendix or filed as an attachment to a motion, must be prepared as follows:

(1)–(8) [No change]

[bookmark: dabmci_63ecf4ec639d40ea96275f5f8c8cbed1](9) Word Limits. A document must average no more than 280 words per page, including footnotes and quotations. Word limits specified in Rules 14(a), 16(d), 19(d), 22(e), 23(g), 23(l), and 29(c) do not include the cover page, the caption, the table of contents, the table of citations, paragraph numbers appearing at the beginning of each paragraph (if any), the date and signature block, a certificate of service, a certificate of compliance, or any appendix.

(10) [No change]

(c)–(i) [No change]

*		*		*

[bookmark: dabmci_cd327ec266404ecca8db57dbfdbf2e83]Rule 16. Amicus Curiae

(a)–(c) [No change]

(d) Time to File Amicus Briefs in the Supreme Court. A person seeking to file a brief as amicus curiae in the Supreme Court must file the brief as provided by this Rule.

[bookmark: _Hlk178929272][bookmark: dabmci_6917fdc1421c4a9b80602af8d3a103f6][bookmark: dabmci_f7ba77e29c11473cb940c67936cc5125](1) Briefs Filed Before a Decision by the Supreme Court to Grant Review. Unless otherwise ordered by the Supreme Court, a person may file (or, if submitted under Rule 16(b)(2), lodge) an amicus curiae brief in support of a petition for review or a response to a petition for review no later than 21 days after the filing of the response to the petition for review. Amicus curiae briefs filed under this subsection must comply with the form and length requirements of Rule 23(g) exclusive of any appendix.

[bookmark: dabmci_e5bfb0a5250245ad9fbbb335ce01135a](2) Briefs Filed After the Supreme Court Grants Review. After the Supreme Court has granted review, and unless otherwise ordered, amicus curiae may file (or, if submitted under Rule 16(b)(2), lodge) a brief no later than 10  7 days after the date ordered by the Court for the parties to file supplemental briefs in its order granting review. after the principal merits brief of the party being supported is filed.  An amicus that does not support either party must file its brief no later than 7 days after the petitioner’s principal merits brief is filed. Amicus curiae briefs must not exceed the word limitation imposed for the parties’ supplemental briefs filed under this subsection must not exceed 5,000 words.

(e)–(f) [No change]

*		*		*


[bookmark: dabmci_bb250e24e3e142b89a479774c4071fc8]Rule 23. Petition for Review
(a) – (j) [No change]

(k) Order Granting Review.

(1) Notice. The Supreme Court clerk must promptly notify the parties and the Court of Appeals clerk if the Supreme Court grants a petition or cross-petition for review.

(2) Issues. A Supreme Court order granting review must specify the issue or issues that the Supreme Court will review, and whether it will consider issues raised in, but not decided by, the Court of Appeals.

(3) Supplemental Briefs and Oral Argument. The Supreme Court may permit the parties to file supplemental briefs, or it may set oral argument, or both. Unless otherwise ordered, oral argument may not be scheduled less than 30 days after entry of a written notice of oral argument or, if supplemental briefs are permitted, less than 3014 days after the deadline for filing supplemental the petitioner’s reply briefs. 

(4) Motion for Supplementation or Oral Argument. If an order granting review does not provide for supplemental briefs or oral argument, any party may file a motion specifying the reasons that supplementation or oral argument, or both, would be appropriate. A party must file this motion within 15 days after the Supreme Court clerk distributes notice to the parties of the order granting review.

(l) Briefs on the Merits.  
Unless otherwise ordered by the court, the parties may file merits briefs as follows:

(1) Petitioner’s Merits Brief. Within 28 days after the clerk distributes the order granting review, a petitioner may file a brief addressing the merits of the issue or issues the Supreme Court will review.  

(2) Respondent’s Merits Brief. Within 28 days after service of the petitioner’s merits brief, a respondent may file a merits brief addressing the merits of the issue or issues the Supreme Court will review, including any response to any arguments made by an amicus curiae.

(3) Petitioner’s Merits Reply Brief.  Within 20 days after service of the respondent’s merits brief, a petitioner may file a merits reply brief, including any response to any arguments made by an amicus curiae.

(4) Length of Merits Briefs. The principal merits briefs must not exceed 7,000 words.  A merits reply brief must not exceed 4,000 words.

(5) Cross-Petitions. If cross-petitions have been granted review, the Clerk may designate one or more of the parties to file an initial brief and reply brief as provided in paragraphs 1 and 3 of this subsection. 

(l) (m) Availability of the Remaining Record. The Court of Appeals clerk must make the remaining record available to the Supreme Court clerk upon notification that the Supreme Court has granted a petition or cross-petition for review.

(m) (n) Disposition. If the Supreme Court grants review, it may decide the appeal in any manner specified in Rule 28(a). Additionally, the Supreme Court may do the following:

(1)–(3) [No change] 


*		*		*


ARIZONA RULES OF CRIMINAL PROCEDURE
Rule 31.6. Filing Documents with an Appellate Court; Document Format; Service and Proof of Service; Motions

(a)–(c) [No change]

[bookmark: dabmci_3ef944d42f984caa83d3e3f2113a7a27](d) Word Limits. Word limits specified in Rules 31.12(a), 31.14(a), 31.15(d), 31.18(d), 31.20(e), and 31.21(g), and 31.21(k) include footnotes and quotations, but do not include the cover page, the caption, the table of contents, the table of citations, paragraph numbers appearing at the beginning of each paragraph (if any), the date and signature block, a certificate of service, a certificate of compliance, or any appendix.

(e) [No change]

*		*		*

Rule 31.15. Amicus Curiae
(a)–(c) [No change]

(d) Time to File Amicus Curiae Briefs in the Supreme Court. An applicant seeking to file a brief as amicus curiae in the Supreme Court must file the brief as provided in this rule.

(1) Briefs Filed Before a Decision by the Supreme Court to Grant Review. Unless the Supreme Court orders otherwise, applicants must file (or, if by motion, lodge) amicus curiae briefs in support of a petition for review or a response to a petition for review no later than 21 days after the filing of the response or, if none is filed, the deadline for filing the response to the petition for review. Amicus curiae briefs filed under this subsection must comply with the form and length requirements of Rule 31.21(g), exclusive of any appendix.

(2) Briefs Filed After the Supreme Court Grants Review. After the Supreme Court grants review, and unless the Court orders otherwise, amicus curiae must file (or, if by motion, lodge) a brief no later than 10 7 days after the date ordered by the Court for the parties to file supplemental briefs. after the principal merits brief of the party being supported is filed.  An amicus that does not support either party must file its brief no later than 7 days after the petitioner’s principal merits brief is filed. Amicus curiae briefs must not exceed the word or page limitation imposed for the parties’ supplemental briefs. filed under this subsection must not exceed 5,000 words.

(e) [No change]
*		*		*

Rule 31.21. Petition for Review
(a)–(i) [No change]

(j) Order Granting Review.

(1) Notice. The Supreme Court clerk must promptly notify the parties and the Court of Appeals clerk if the Supreme Court grants a petition or cross-petition for review.

(2) Issues. A Supreme Court order granting review must specify the issue or issues the Supreme Court will review, and whether it will consider issues raised in, but not decided by, the Court of Appeals.

(3) Supplemental Briefs and Oral Argument. The Supreme Court may permit the parties to file supplemental briefs, or it may set oral argument, or both. Unless otherwise ordered, oral argument may not be scheduled less than 30 days after entry of a written notice of oral argument or, if supplemental briefs are permitted, less than 3014 days after the deadline for filing supplemental the petitioner’s reply briefs. 

(4) Motion for Supplementation or Oral Argument. If an order granting review does not provide for supplemental briefs or oral argument, any party may file a motion specifying the reasons that supplementation or oral argument, or both, would be appropriate. A party must file this motion no later than 15 days after the Supreme Court clerk sends notice to the parties of the order granting review.

(k) Briefs on the Merits.  
Unless otherwise ordered by the court, the parties may file merits briefs as follows:

(1) Petitioner’s Merits Brief. Within 28 days after the clerk distributes the order granting review, a petitioner may file a brief addressing the merits of the issue or issues the Supreme Court will review.  

(2) Respondent’s Merits Brief. Within 28 days after service of the petitioner’s merits brief, a respondent may file a merits brief addressing the merits of the issue or issues the Supreme Court will review, including any response to any arguments made by an amicus curiae.

(3) Petitioner’s Merits Reply Brief.  Within 20 days after service of the respondent’s merits brief, a petitioner may file a merits reply brief, including any response to any arguments made by an amicus curiae.

(4) Length of Merits Briefs. The principal merits briefs must not exceed 7,000 words.  A merits reply brief must not exceed 4,000 words.

(5) Cross-Petitions. If cross-petitions have been granted review, the Clerk may designate one or more of the parties to file an initial brief and reply brief as provided in paragraphs 1 and 3 of this subsection. 

(k) (l) Availability of the Record. The Court of Appeals clerk must make the remaining record available to the Supreme Court clerk upon notification that the Supreme Court has granted a petition or cross-petition for review. After a petition for review is filed, the Court of Appeals clerk must make available portions of the record requested by the Supreme Court or its staff attorneys.

(l) (m) Disposition. If the Supreme Court grants review, it may decide the appeal in any manner specified in Rule 31.19(c) or (d). Additionally, the Supreme Court may do the following:

(1)–(3) [No change] 


*		*		*


ARIZONA RULES OF JUVENILE PROCEDURE
Rule 609. Petition for Review
(a)–(h) [No change].
(i) Order Granting Review. If the Supreme Court grants review, it must promptly notify the parties and the Court of Appeals clerk and specify the issue or issues to be reviewed. The Supreme Court may require the parties to file additional briefs, order set oral argument., or do both. If the order granting review does not provide for supplementation of briefs or for oral argument, e Either party, no later than 15 days after the Supreme Court clerk sends notice of the court’s order, may request the court to do so by filing a motion that specifies the reasons. Unless otherwise ordered, oral argument may not be scheduled less than 14 days after the deadline for filing the petitioner’s reply brief.

(j) Briefs on the Merits.  
Unless otherwise ordered by the court, the parties may file merits briefs as follows:

(1) Petitioner’s Merits Brief. Within 28 days after the clerk distributes the order granting review, a petitioner may file a brief addressing the merits of the issue or issues the Supreme Court will review.  

(2) Respondent’s Merits Brief. Within 28 days after service of the petitioner’s merits brief, a respondent may file a merits brief addressing the merits of the issue or issues the Supreme Court will review, including any response to any arguments made by an amicus curiae.

(3) Petitioner’s Merits Reply Brief.  Within 20 days after service of the respondent’s merits brief, a petitioner may file a merits reply brief, including any response to any arguments made by an amicus curiae.

(4) Length of Merits Briefs. The principal merits briefs must not exceed 7,000 words.  A merits reply brief must not exceed 4,000 words.

(5) Cross-Petitions. If cross-petitions have been granted review, the Clerk may designate one or more of the parties to file an initial brief and reply brief as provided in paragraphs 1 and 3 of this subsection.  

(j) (k) Availability of the Record. Upon notification by the Supreme Court clerk that a petition or cross-petition for review has been granted, the Court of Appeals clerk must make the remaining record available to the Supreme Court clerk and the Supreme Court's staff attorneys.

(k) (l) Order Denying Review. If the Supreme Court denies review, its order must specify those justices, if any, who voted to grant review. The Supreme Court must notify the Court of Appeals and the parties when all petitions and cross-petitions for review have been decided and must return any original paper copies of the briefs to the Court of Appeals clerk. Unless the Supreme Court permits otherwise, a party may not file a motion for reconsideration of an order denying a petition or cross-petition for review.

[bookmark: dabmci_21046ddc51f047c382882f9835c883c4](l) (m) Dispositions. If the Supreme Court grants review, it may decide the appeal in any manner specified in ARCAP 28(a). The Supreme Court may also do the following:

(1)–(3) [No change] 

(m) (n) Motions to Extend Time. The Supreme Court may grant or deny motions to extend the time to file a petition for review. Such motions must be filed with the Supreme Court Clerk.




ATTACHMENT B

States with  Sequential Merits Briefing
	State
	Merits Briefing Schedule
	Citation

	Alabama
	Sequential by rule
	AL ST RAP Rule 39(g);  AL ST RAP Rule 29(d) (amicus)

	Alaska
	Sequential by practice (intermediate appellate court hears only criminal cases)
	Alaska R. App. P. 403(f)(2); Alaska R. App. P. 212; example scheduling order

	Arkansas
	Sequential by rule
	Ark. Sup. Ct. R. 2-4(g)

	California
	Sequential by rule
	Cal. R. Ct. 8.520(a)

	Colorado
	Sequential by rule
	C.A.R. 57; C.A.R. 31; 

	Connecticut
	Sequential by rule
	Conn. Practice Book Sec. 84-9; 84-11 

	Florida
	Sequential by rule
	Fla. R. App. P. 9.120(g)

	Georgia
	Sequential by rule
	GA R S CT Rule 45; GA R S CT Rule 10

	Illinois
	Sequential by rule
	IL R S CT Rule 315(h)

	Kentucky
	Sequential by rule
	Ky. R. App. P. 44(J)(1)

	Louisiana
	Sequential by rule
	La. Sup. Ct. R. 10(8)(a); La. Sup. Ct. R. 7(8)(a)

	Maryland
	Sequential by practice
	Md. Rule 8-303(g)(1); example scheduling order

	Michigan
	Sequential by rule
	Mich. Ct. R. 7.312(E)

	Minnesota
	Sequential by rule
	Minn. R. Civ. App. P. 131.01; Minn. R. Crim. P. 29.04(8)

	Missouri
	Sequential by rule
	Mo. Sup. Ct. R. 83.08(c)

	Nebraska
	Sequential by rule
	NE R CT § 2-102(H) 

	New Mexico
	Sequential by rule
	NMRA 12-502(K)

	New York
	Sequential by rule
	N.Y. Ct. R. 500.12 (McKinney)

	North Carolina
	Sequential by rule
	N.C. R. App. P. 15(g)(2)

	Ohio
	Sequential by rule
	Ohio S. Ct. Prac. R. 7.08(B); 16.02–03

	Oregon
	Sequential by rule
	ORAP 9.17

	Pennsylvania
	Sequential by rule
	Pa.R.A.P. 2185(a)

	South Carolina
	Sequential by rule
	SCACR 242(i)

	Tennessee
	Sequential by rule
	Tenn. R. App. P. 11(f)

	Texas
	Sequential by rule
	Tex. R. App. P. 55.7

	Utah
	Sequential by rule
	Utah R. App. P. 26; 51(b)(4)

	Virginia
	Sequential by rule
	Va. Sup. Ct. R. 5:26(c)



States with Simultaneous Merits Briefing
	Arizona
	Simultaneous by practice
	Example scheduling order (at page 7)

	Kansas
	Simultaneous by rule (but also sequential—each party can file a simultaneous opening, answering, and reply supplemental brief)
	Kan. Sup. Ct. R. 8.03(i)(3)

	Mississippi
	Simultaneous by rule
	M.R.A.P. 17(h)

	Washington
	Simultaneous by rule
	Wash. R. App. P. 13.7(d)



States with No Intermediate Appellate Court; Other Miscellaneous Practices
	Delaware
	Sequential by rule, but no intermediate appellate court
	DE R S CT Rule 15

	Hawaii
	No supplemental briefing by practice, if supplemental briefing ordered, court sets schedule
	Haw. R. App. P. 40.1(i)

	Idaho
	No additional briefing unless ordered
	ID R A Rule 118(c)(2)

	Indiana
	No additional briefing
	Ind. R. App. P. 57

	Iowa
	Supplemental briefs only if ordered by court, no designation for scheduling in rule, and unable to verify standard practice
	Iowa R. Civ. P. 6.1103(6)

	Maine
	Sequential, but no intermediate appellate court
	Me. R. App. P. 7(b)(1)

	Massachusetts
	Parties must ask for supplemental briefing, no designation for scheduling in the rule, unable to verify standard practice 
	Mass. R. App. P. 27.1

	Montana
	Sequential, but no intermediate appellate court
	M. R. App. P. 13(1)

	Nevada
	No supplemental briefing unless ordered (deflective intermediate appellate court system, meaning cases are first appealed to the supreme court and then some are transferred to the court of appeals)
	Nev. St. RAP 40B(h)

	New Hampshire
	Unspecified in rule, no intermediate appellate court
	NH R S CT Rule 12-B

	New Jersey
	Unspecified in rule, no supplemental briefing unless ordered, unable to verify standard practice
	N.J. R.A.R 2:12-11

	North Dakota
	Sequential, but no intermediate appellate court.
	N.D. R. App. P. 31(a)

	Oklahoma
	No additional briefing without good cause
	Okla. Sup. Ct. R. 1.180

	Rhode Island
	Sequential, but no intermediate appellate court
	RI R S CT ART I RAP Rule 16

	South Dakota
	Sequential, but no intermediate appellate court
	S.D. Codified Laws § 15-26A-75

	Vermont
	Sequential, but no intermediate appellate court
	Vt. R. App. 31

	West Virginia
	No supplemental briefing unless ordered, scheduling not laid out in rule, unable to verify standard practice 
	W. Va. R. App. P. 10

	Wyoming
	Sequential, but no intermediate appellate court
	Wyo. R. App. P. 7.06

	Wisconsin
	Sequential by rule, but only if additional briefing is ordered
	Wis. Stat. Ann. § 809.19 (West); 809.62(6); 809.63
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