SUPREME COURT OF ARIZONA
In the Matter of Arizona Supreme Court
No. R-23-0056
RULE 42 (ER 4.2), RULES OF THE
SUPREME COURT

—_— — — — — — ~— ~—

FILED 12/3/2024

ORDER AMENDING ETHICAL RULE 4.2, RULE 42 OF
THE RULES OF THE SUPREME COURT OF ARIZONA

In January 2024, the Arizona Supreme Court Ethics Advisory
Committee filed a petition proposing to amend Ethical Rule 4.2,
Rule 42 of the Rules of the Supreme Court of Arizona. There
were no comments filed concerning the petition. Following the
August 2023 Rules Agenda, this Court entered an order on August
22, 2024, modifying the ©proposed rule change, continuing
consideration of the petition until the December 2024 Rules
Agenda, and reopening the petition for public comment until
October 1, 2024, with any reply due no later than October 15,
2024.

Having considered the petition, the comment the Court

received, and a reply to that comment,
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IT IS ORDERED that Ethical Rule 4.2, Rule 42 of the Rules
of the Supreme Court of Arizona 1s amended in accordance with
the attachment to this order, effective January 1, 2025.

DATED this 3rd day of December, 2024.

/s/
ANN A. SCOTT TIMMER
Chief Justice
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TO:

Rule 28 Distribution
Hon. Christopher P Staring
Regina L Nassen
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ATTACHMENT!

RULES OF THE SUPREME COURT OF ARIZONA

Rule 42 Arizona Rules of Professional Conduct

* * *

ER 4.2. Communication with Person Represented by Counsel
(a) [No change in text]

(b) A lawyer may communicate with a representative of a government entity on behalf
of a client without obtaining the consent of the lawyer representing the government in the
matter if the lawyer has a good faith and objectively reasonable belief that the
communication is a legitimate exercise of the client’s constitutional right to petition the
government for the redress of grievances, including the settlement of a dispute or claim
involving the client and the government entity. If such communication occurs other than
in the course of an official public proceeding, the lawyer must notify the lawyer
representing the government in the matter as follows:

(1) If the lawyer is seeking to initiate an oral exchange, in-person or by electronic
means, the lawyer must notify the lawyer representing the government in the matter in
writing regarding the intended communication and the matters to be discussed. This
notice must be provided far enough in advance of the intended communication that the
government’s lawyer has a reasonable opportunity to contact the government
representative to discuss the matter before the communication takes place.

(2) If the intended communication is a written communication, the lawyer must
provide a copy of it to the lawyer representing the government in the matter at the
same time it is provided to the government representative.

Comment [2003 amendment]

[1] This Rule does not prohibit communication with a party, or an employee or
agent of a party, concerning matters outside the representation. For example, the
existence of a controversy between a government agency and a private party, or
between two organizations, does not prohibit a lawyer for either from
communicating with nonlawyer representatives of the other regarding a separate
matter. Also, parties to a matter may communicate directly with each other and a
lawyer having independent justification for communicating with the other party is

' Additions to the text of the rule or comment are shown by underscoring and

deletions are shown by strike-threugh.
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permitted to do so. Cemmunications-authorized-by thelaw—inelude,for-example;
the—right-of aparty to—a—controversy—with-a—government ageney—to—speak—with
covernment-officialsaboutthe matter:

[2] In the case of an organization, including a government organization
(subject to paragraph (b)), this Rule prohibits communications by a lawyer for one
party concerning the matter in representation with persons having a managerial
responsibility on behalf of the organization, and with any other person whose act or
omission in connection with that matter may be imputed to the organization for
purposes of civil or criminal liability or whose statement may constitute an
admission on the part of the organization. If an agent or employee of the
organization is represented in the matter by counsel, the consent by that counsel to
a communication will be sufficient for purposes of this Rule. Compare ER 3.4(f).

[3] [No change]

Comment [2013 Amendment]
[4] [No change]

Comment [2025 amendment]

[5] Communications authorized by the law include, for example, the right of a
party to a controversy with a government agency to speak with government
officials, through the party’s lawyer, about the matter. Paragraph (b) recognizes
that special considerations come into play when a lawyer is seeking on behalf of a
client to redress grievances involving the government, a right guaranteed by the
First Amendment to the United States Constitution. Paragraph (b) permits
communications with those in government having the ultimate authority to make
policy decisions regarding the matter (but not with any other government
personnel) without the prior consent of the lawyer representing the government in
such cases. However, a lawyer planning to initiate such a communication without
the prior consent of the lawyer representing the government must notify that
lawyer regarding the intended communication. This is intended to preserve a
person’s right to seek the redress of grievances while also allowing the
government’s lawyers to fulfil their duty to protect the interests of their
government client.

[6] A government lawyer who is notified that another lawyer intends to meet
with an official or employee of the government client may choose to discuss the
underlying matter with the government official or employee in advance of the
meeting, ask to be included in the meeting, or actively discourage the government
actor from consenting to the meeting. Under ER 4.4(a), however, if there is a
colorable claim that the communication is a legitimate exercise of the other
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lawvyer’s client’s first amendment right to petition the government for redress, then
the government lawyer should not, without a strong justification, seek to prevent
the meeting altogether.

[7] Paragraph (b) does not permit a lawyer to bypass counsel representing the
government on every issue that may arise in the course of disputes with the
government. It is intended to provide lawyers access to high-level decision makers
in_government with respect to genuine policy issues, such as to present the view
that the government's basic policy position with respect to a dispute is faulty, or
that government personnel are conducting themselves improperly with respect to
aspects of the dispute. It is not intended to provide direct access on routine
disputes such as ordinary discovery disputes, extensions of time or other
scheduling matters, or similar routine aspects of the resolution of disputes. In
addition, a communication that is initiated for the purpose of obtaining, or is
conducted in a manner likely to obtain, evidence, admissions, or information about
litigation strategy or privileged communications, is clearly not for the purpose of
seeking redress under the First Amendment. A lawyer may file a public records
request on behalf of a client if the lawyer complies with ER 4.2(b)(2).




