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James B. Morse Jr.

Arizona State Bar No. 019915

Chair, Committee on Character and Fitness
Supreme Court, State of Arizona

11501 W. Washington, Suite 104

Phoenix, AZ 85007
BEFORE THE COMMITTEE ON CHARACTER AND FITNESS

OF THE SUPREME COURT OF ARIZONA

In the Matter of: R-24-0028
RESPONSE TO PETITION TO
PETITION TO AMEND SUPREME AMEND RULE 34(f), RULES OF
COURT RULE 34(f) THE SUPREME COURT

N N . i

The Arizona Supreme Court Committee on Character and Fitness
("Committee") responds to the Petition to Amend Rule 34(f), Rules of the
Supreme Court ("Petition") filed by Jonathan Riches, Timothy Sandefur, and
Adam Shelton, individually and on behalf of the Goldwater Institute
("Petitioners"). Petitioners seek to amend Rule 34(f) of the Rules of the Supreme
Court of Arizona, which governs the methods of admission for attorneys who are
licensed in other states to practice law in Arizona. (Petition at 1.)

A. Proposed Amendments

The Petition proposes four amendments that aim to broaden the

applicability of admission by motion. (Petition at 5)
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The first proposed amendment "removes any requirement of state-by-state

reciprocity." (Petition at 5.) The second proposed amendment eliminates the

requirement that the attorney be engaged in the "active practice of law" for three

| of the past five years. (Petition at 6.) The third proposed amendment "allows for
the admission of foreign-educated lawyers who are already licensed to practice
law in the United States." (Petition at 7.) The fourth proposed amendment
"tweaks how an applicant establishes that he or she possesses the character and
fitness to practice law in Arizona." (Petition at 7.) More specifically, the fourth
amendment proposes that "an applicant's successful completion of a character and
fitness examination in the jurisdiction in which the applicant is currently licensed
presumptively establishes that he or she possesses the character and fitness
necessary to practice law in Arizona." (Petition at 7.)

These proposed amendments would affect Rule 34(f)(1)(A)(B), D), (H(2),
(H)(3), and (f)(5). The remaining criteria under Rule 34(f) are left unchanged.
(See Petition at 12-15; Appendix A at 9-13.)

B. Response

At its annual meeting in January 2024, the Committee discussed the
Petition. The Committee voted not to take any position regarding the first and
third proposed amendments. (See Petition at 6, 7.) As to those proposals, the

Committee concluded that eliminating reciprocity and the admission of foreign-
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educated students present policy issues for which the Committee did not have any
meaningful expertise to assist the Court. Nevertheless, the Committee notes that
the American Bar Association ("ABA") is currently soliciting comments on
proposals to change ABA Model Rule 5.5, which may address issues related to
these proposals. (See Working Group on Model Rule of Professional Conduct 5.5
Releases Issues Paper Seeking Comments,

hitps://www.americanbar.org/groups/professional _responsibility/working-group-

on-mrpc3-5/.)

The Committee voted to support, in part, the Petition's second proposed
amendment, which would eliminate the three-in-five active-practice requirement.
(See Petition at 6.) The Committee recommends retaining the requirement for at
least three years of active practice but supports eliminating the requirement that
such active practice occurs in the last five years. The Committee’s vote was
based, in part, on concern that the preceding-five-year requirement may adversely
impact new parents who leave the practice of law to raise young children. The
Committee opposes the outright elimination of any practice requirement, however,
because the Committee believes that demonstrating at least three years of active
legal practice helps to demonstrate the fitness to practice law in Arizona. One
Committee member dissented. That member opposes any changes to the practice

requirement.
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The Committee unanimously voted to oppose the Petition’s fourth proposed
amendment, which would provide that a successful character and fitness
examination in another jurisdiction presumptively establishes character and fitness
for Arizona. (See Petition at 7.) Admittedly, in most cases, bar membership in
good standing in another jurisdiction results in a successful character and fitness
process and admission to the Arizona bar. But, based on the Committee's
experience, an applicant's membership in another jurisdiction's bar is not sufficient
to establish, by clear and convincing evidence, that the applicant has "good moral
character" and the relevant traits and characteristics required under Arizona
Supreme Court Rule 36(b). Making bar membership in another jurisdiction
presumptive evidence of good moral character would shift the burden of proof to
the Committee and away from the applicant without sufficient justification.

Since 2017, there are several examples in which the Committee's review
has uncovered significant character and fitness issues for applicants who are bar
members in good standing in another jurisdiction.

For example, in 2017, an applicant to take the Arizona bar examination was
already admitted to the New Mexico bar. The Committee recommended denying
permission to sit for the bar based on findings of unlawful conduct, misconduct in

employment, and disregard of ethical or professional obligations.
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In 2018, an admission-on-motion applicant was admitted to the practice of
Jaw in Illinois, but the Committee recommended denying his application after
discovering unlawful conduct, false statements, disciplinary complaints, and acts
involving dishonesty, fraud, deceit, or misrepresentation.

In 2019, a UBE-transfer applicant was already admitted in Missouri. The
Committee recommended denying the application after finding evidence of
disregard of ethical or professional obligations, and false statements.

Another 2019 applicant applied to take the Arizona bar exam. That
applicant had been a member of the New York bar since 2003 but the Committee
recommended denying the application after discovering unlawful conduct, false
statements, disciplinary complaints, and acts involving dishonesty, fraud, deceit,
or misrepresentation.

A 2020 applicant was admitted to practice in Utah and New Jersey, and was
eventually admitted on motion in Arizona, but the Committee's review revealed a
disregard of ethical or professional obligations, misconduct in employment,
disciplinary complaints, false statements, and acts involving dishonesty, fraud,
deceit, or misrepresentation.

Another 2020 UBE-transfer applicant was a member of the New York bar.

The Committee recommended denying the application after finding that the
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applicant was serving a prison term, and had a history of academic misconduct,
unlawful conduct, and a disciplinary complaint.

A 2021 bar-exam applicant was already admitted in New York. The
Committee recommended denying the application after uncovering disciplinary
complaints, a disregard of ethical or professional obligations, unlawful conduct,
substance abuse, and false statements.

In 2022, an applicant to transfer his UBE score was admitted in West
Virginia. During the character and fitness process, the Committee uncovered
evidence of unlawful conduct, academic and employment misconduct, and false
statements.

Conclusion:

Based on the above, the Committee supports the Petition, in part, as to the
Petition's second proposed amendment, and opposes the Petition's fourth proposed
amendment. The Committee takes no position on the first and third proposed
amendments.

RESPECTFULLY SUBMITTED this 4th day of March, 2024.

}w AC J&WL@@@{ /s
Jaies B. Morse Jr., Chair ¥

Committee on Character and Fitness
Supreme Court of Arizona




O e =1 N v R W N~

NNMNNNNNI—'P—'HHO—‘D—DI—AHHH
Oﬂa\m-thI—AO\OOO\JO\UILWMHO

The foregoing posted to the
Court Rule Forum this 4th day of March, 2024:

https://www.azcourts.gov/Rules-Forum/aft/1583

COPY of the foregoing delivered
This 4th day of March, 2024:

Members of the Committee on
Character and Fitness

Committee on Character and Fitness
1501 West Washington Avenue, #104
Phoenix, AZ 85007




