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ANDREW P. THOMAS

Maricopa County Attorney

(Firm State Bar No. 0003200)

PHILIP J. MACDONNELL

Chief Deputy

301 West Jefferson Street

Phoenix, Arizona 85003

Telephone:  (602) 506-3800

(State Bar Number 003813)

IN THE SUPREME COURT OF THE STATE OF ARIZONA

	In the Matter of

AMENDED PETITION TO AMEND RULES 31(a)(2), 41(g) AND 53, ARIZONA RULES OF THE SUPREME COURT.
	Supreme Court No. R-05-0021
       MARICOPA COUNTY ATTORNEY’S COMMENT TO AMENDED PETITION TO AMEND THE RULES 31(a)(2) AND 41(g) AND 53 OF THE ARIZONA RULES OF THE SUPREME COURT.


          The Maricopa County Attorney hereby comments in opposition to the Petition to Amend Rule 31(a)(2), 41(g) and 53 of the Arizona Rules of the Supreme Court.  

Respectfully submitted this ____ day of May, 2006.



ANDREW P. THOMAS

Maricopa County Attorney


                                                                                     By:______________________________

  PHILIP J. MACDONNELL

  Chief Deputy

MEMORANDUM OF POINTS AND AUTHORITIES
The Maricopa County Attorney recognizes the hard work of the Task Force on Professionalism in addressing the sensitive issue of attorney professionalism.  The proposed amendments defining “unprofessional conduct” in the text of Rule 31(A)(2) and the rewording of Rule 41(g) with language that attorneys should “avoid engaging in unprofessional conduct”, are appropriate.  However, the Maricopa County Attorney does oppose the following sentence from paragraph one of the Comment to Rule 41 (Duties and Obligations of Members), which states: “Lawyers should act as professionals, whether or not engaged in the practice of law.” (Emphasis added.)  This highlighted language should be deleted from the Comment to Rule 41.
The concept of “unprofessional conduct” can mean different things to different people.  From a disciplinary point of view, it can be an elusive concept often defined by common sense and decency  The Task Force on Professionalism intended the Comment for Rule 41(g) to be explanatory language for what is unprofessional conduct.  But as drafted by the Petitioner, the phrase “whether or not engaged in the practice of law” creates an overly broad scope for unprofessional conduct by an attorney. This language increases the potential for unjustifiable attorney discipline where the Comment language provides the scope of Rule 41(g).   

The language “whether or not engaged in the practice of law” possesses the strong potential to subject attorneys to discipline for what can amount to an exercise of free speech.  For example, does the Comment language expose an attorney to discipline for getting into a heated argument with a neighbor? Could loud exclamations exhibited by an attorney at a sporting event after an official makes the proverbial bad call lead to disciplinary action under the Comment language?  The plain meaning of the comment language leads to the possibility that conduct unrelated to the practice of law, which otherwise is not inappropriate or unlawful for non-attorneys, might subject an attorney to sanctions.  Perhaps the more serious threat is the  potential for frivolous and unjustified complaints, along with the potential chill on free speech, which can easily be avoided by deleting from the Comment to Rule 41 the phrase “whether or not engaged in the practice of law.” 


Respectfully submitted this ___ day of May, 2006.



ANDREW P. THOMAS

Maricopa County Attorney


                                                                                     By:______________________________
  PHILIP J. MACDONNELL

  Chief Deputy

Copies of the forgoing hand delivered

this       day of May, 2006 to:

Clerk of the Court

Arizona Supreme Court

Robert B. Van Wyck

Chief Bar Counsel

State Bar of Arizona

4201 North 24th Street, Suite 200

Phoenix, AZ 85016-6288

(for Petitioner)






1

