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Pursuant to Rule 28 of the Rules of the Supreme Court, the Maricopa County Bar Association (“MCBA”) petitions the Arizona Supreme Court to amend Rule 42 of the Supreme Court, as set forth in Appendix A, attached hereto. Furthermore, pursuant to Rule 28(G) of the Rules of the Supreme Court, the Maricopa County Bar Association (“MCBA”) moves the Arizona Supreme Court to consider this petition on an emergency and expedited basis.
The State Bar Ethics Committee has informed the MCBA that it will soon be issuing Ethics Opinion 10-01 (attached hereto as Appendix B), which states that the Rules 5.4 and 7.2 of the Arizona Rules of Professional Conduct prohibit a lawyer referral service from charging a percentage fee to lawyers who participate in the service. The MCBA Lawyer Referral Service (the “Service”) has charged such percentage fees since April 2008. Such fees are calculated as a percentage of the legal fees earned by the lawyer for the matter referred to the lawyer by the Service. These fees partially fund the Service’s operating expenses, fund the Service’s efforts to publicize the availability of legal services to underserved segments of the public, and partially fund the Maricopa County Volunteer Lawyers Program. Such percentage fees are permitted by the American Bar Association Model Supreme Court Rules Governing Lawyer Referral and Information (Model Rule IX, attached hereto as Appendix C), and such fees are a common practice of lawyer referral services throughout the United States. Percentage fees are either explicitly permitted by ethics rule or opinion, collected by a state bar-sponsored lawyer referral service, or collected by local lawyer referral services in thirty-seven states and the District of Columbia. (American Bar Association Survey of Public Service Lawyer Referral Regarding Percentage Fees, attached hereto as Appendix D.)

The Court should consider this petition on an expedited and emergency basis because this is “an urgent matter for which compelling circumstances render the annual rule processing cycle inadequate.” Sup. Ct. R. 28(G). The Service provides invaluable assistance to clients who otherwise would not have a lawyer, and provides work to competent lawyers. If the Arizona Rules of Professional Conduct are not amended to allow lawyer referral services to charge percentage fees, then the issuance of Ethics Opinion 10-01 will force the Service to stop collecting such fees. This change will significantly impair the work of the Service and other lawyer referral services throughout the state, and will thus decrease the public’s access to competent legal services. Delay in amending the ethical rules will also significantly damage the operations of the Volunteer Lawyers Program of Maricopa County, which received approximately $17,500.00 from the Service in 2009. Additionally, delay will subject the approximately 150 attorneys who are panel members of the Service to ethical complaints and potential discipline. 
To prevent the above-mentioned consequences, the MCBA seeks to amend the rules to remedy the concerns addressed in Ethics Opinion 10-01. The recommended rule change is strongly supported by the American Bar Association, the Maricopa County Volunteer Lawyers Program, and Community Legal Services. A letter of support from the Volunteer Lawyers Program and Community Legal Services is attached as Appendix E. 
MCBA’s proposed changes would add language to ER 5.4(a)(4) clarifying that lawyers may share “fees otherwise received and permissible under” the ethical rules. The proposed changes also add language to ER 7.2(b)(2) explaining that lawyer referral services may charge a fee calculated as a percentage of legal fees earned by the lawyer, but limits such a fee to ten percent, and requires that such fees be used to pay for the lawyer referral service’s “reasonable operating expenses” and to fund “public service activities.” The proposed amendments would also add a new comment to ER 7.2 which explains in context the terms “reasonable operating expenses” and “public service activities.” The proposed amendments to Rule 42 are based on the language already adopted and approved by courts and local bar associations in other states to address the problems raised by the Ethics Committee in its opinion.
For the reasons set forth above, the MCBA respectfully petitions this Court to amend Rule 42 of the Rules of the Supreme Court, as set forth in Appendix A.


RESPECTFULLY SUBMITTED this 15th day of March, 2010.
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