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Pursuant to Rule 28(D) of the rules of the Arizona Supreme Court, Steven A. Keller, a non-resident member of the State Bar of Arizona and an interested party,
ADVANCE \l0

ADVANCE \d0/ hereby submits his comments regarding the proposed rules changes sought in the Petition to Amend Rules 32(c), 45, and 64(f), Arizona Rules of the Supreme Court, submitted by Petitioner State Bar of Arizona on December 7, 2005, in this matter ((the Petition().  For reasons stated below, this Court should reject the portions of the proposed rules changes that modify the reactivation requirements for inactive members as unreasonable and arbitrary.  The Court should also reject the rules changes because active members in good standing of the State Bar of Arizona who reside and have their primary practice out-of-state were not permitted to vote for the members of the Board of Governors that submitted the proposed rules changes to this Court for approval, thereby impermissibly denying the undersigned, and all other out-of-state active bar members, their right of representation in this mandatory state bar.


THE PROPOSED REACTIVATION CHANGES


ARE UNREASONABLE, UNNECESSARY, AND ARBITRARY
The Arizona Supreme Court exercises plenary supervisory authority over the practice of law in Arizona and over the State Bar.  Sup. Ct. Rule 31.  In the exercise of this authority, a supervisory court is charged with ensuring that the rules of the state bar are (consistent with (the principles of right and justice(( and are not arbitrary, irrational, or unnecessary.  Frasier v. Heebe, 482 U.S. 641, 645-46 (1987) (citations omitted).  The undersigned submits that the reactivation rules changes are unreasonable, unnecessary, and arbitrary, and should be rejected on that basis.  

The Petition asks that the rules be changed to make it more difficult and costly to reactivate from inactive status.  Specifically, inactive members would have to complete 30 hours of CLE for previous years plus 15 for the current year, rather than the present 15 hour requirement in order to reactivate.  According to the State Bar website, inactive members would also have to pay not only the full current year's active membership dues, but also active dues for the preceding two years.
ADVANCE \l0

ADVANCE \d0/ 

A little background will illustrate how this proposed rules change is arbitrary, unnecessary, and even punitive.  The undersigned graduated from Arizona State University College of Law in 1982 and became an active member of the State Bar that year.  The undersigned has been an active member in good standing ever since that time, including the time spent in public service as a lawyer for the U.S. Department of Justice in Washington, D.C., where the undersigned currently practices.  The undersigned was active in the Environmental Section of the State Bar while practicing in Arizona, and ran for the Board of Governors in 1996.  The undersigned has every intention of returning to Arizona when he leaves his current position, but insofar as he became a member of the D.C. Bar this past year, the undersigned decided in January 2006 to switch to inactive status in Arizona until his return to practice in Arizona.

The effect, if not the intent, of the proposed changes would be to punish those attorneys who decide to go inactive by making it excessively costly, not to mention time‑consuming, to reactivate.  A person such as the undersigned would have to pay the cost of 30 additional hours of CLE, which would be substantial in and of itself, not to mention the lost income resulting from the 30 additional hours required to be spent on CLE.  In addition, reactivating members would also owe the active dues amounts for the previous two years, less the inactive fees already paid.  The combined impact of these reactivaction requirements would be unnecessarily burdensome for most practitioners.  

By way of example, at current dues rates, the additional dues that would be owed under the proposed changes is $390.  Assuming a very conservative $100/hr. in lost fees caused by the additional 30 hour MCLE (catch-up( requirement, the reactivating practitioner would lose an additional $3,000.  Finally, again using a very conservative assumption that MCLE would cost $100 per three hours of credit, the reactivating practitioner would owe an additional $1,000.  Therefore, the estimated additional cost of reactivating under the proposed MCLE and dues requirements would be about $4,400, a significant additional burden.  It is difficult to see any rational justification whatsoever for such treatment of inactive members, a large number of whom, like the undersigned, chose to be inactive because they are practicing in another region of the country but plan to return to practice in Arizona. 

The only justification articulated in the Petition for this particular rules change is that it "will close a loophole that allowed members to jump from active to inactive status to avoid annual MCLE requirements."  Assuming for present purposes that this is indeed a problem, the proposed changes are clearly not necessary to achieve the stated purpose.  All that would be necessary would be to specify that the requirement of fulfilling MCLE hours and dues payments for the previous two years would apply only to members who changed from active to inactive status within the previous two years, allowing longer term inactive members to activate without these onerous requirements.  In that way, members would not be able to circumvent the annual MCLE requirements by switching their status back and forth, and most true inactive members would not be penalized for reactivating.

After the undersigned submitted a letter of protest to the president of the State Bar several months ago, pointing out that the proposed new retroactive two year MCLE (catch-up( requirement was not necessary in order to achieve the objective stated in the Petition, the State Bar posted on its website some new justifications for the proposed retroactive MCLE and dues requirements.  See Attachment A.  The State Bar now contends that the new retroactive MCLE requirement was proposed for purposes of client protection and public confidence in the legal profession.  Attachment A, Q&A #3.  This new post-hoc justification simply does not withstand scrutiny.  

A rule that requires inactive members of the State Bar, many of whom are active members and practitioners in other state bars, to take an additional 30 hours of MCLE in order to reactivate (to protect clients and public confidence in the profession,( but does not impose a similar requirement on new applicants for active membership in the State Bar, including active members from the many other jurisdictions that have no MCLE requirements and law school graduates who have no practical legal experience at all, is not rational or fair to current inactive member of the Bar.  This stated goal of the proposed MCLE changes can be easily and equitably achieved by having it apply only to those inactive members who have not been engaged in the practice of law during the previous two years.  However, the proposed MCLE changes in their present form are unreasonable and illogical.

The State Bar also now contends on its website that the two-year back-assessment of full active dues was appropriate because inactive members (benefit from the programs and services which have been funded, at least in part, by dues paid by active members while the reactivating were inactive or retired.(  Attachment A, Q&A #3.  This explanation ignores the fact that inactive members pay more than 50% of the active member dues each year they are inactive, currently $265/year.  No rational explanation is offered for requiring members who in fact have virtually no membership privileges other than securing a (place-holder( for return to active status (they are prohibited from practicing law in Arizona and are stripped of the right to actively participate in most State Bar activities) to, in effect, pay the same annual dues owed by active members during two years of their inactive status.  

As it is, the inactive fee is $265 per year, an amount that is higher than the annual fee for active members of most state bars (including the undersigned(s active membership in the D.C. Bar), and is significantly higher than the inactive dues charged by virtually every other state bar in the country.  For example, the annual dues for inactive members of the California bar is $115.  Furthermore, the State Bar admits that ([m]uch of [the inactive members(] dues support lawyer regulation, which continues to ensure the public(s trust and confidence in the profession and the State Bar.(  Attachment A, Q&A #8.  As such, there appears to be no rational or legitimate reason to require inactive members to pay two years of active membership dues during inactive status in order to reactivate to active status.


THE DECISION BY THE BOARD OF GOVERNORS


TO FILE THE PETITION WAS MADE WITHOUT REPRESENTATION


OR PARTICIPATION OF THE OUT OF STATE ACTIVE MEMBERS


AND IS THEREFORE UNLAWFUL AND INVALID
The decision of the Board of Governors to request the changes set forth in the Petition was made without allowing active members who reside out‑of‑state to participate in this decision.  Under the current rules, only active members who reside in or have their principal place of business within Arizona have the right to elect members of the Board of Governors.  Out of state active members are denied voting rights, and they are the group most likely to be affected by the proposed changes, as one of the primary reasons active members of the State Bar become inactive is because of temporary relocation to another state, as the State Bar itself acknowledges.  Attachment A, Q&A #9.  

The numerous court decisions addressing the legality of mandatory bar membership and dues have predicated their approval on, among other things, a presumption that the obligation to pay annual dues is accompanied by the right to be represented on the governing council that decides how those dues are to be used.  See e.g. Lathrop v. Donohue, 367 U.S. 820, 844 (1961) (mandatory state bar dues can permissibly be used to support state bar interests (to be voiced through [the members(] own democratically chosen representatives comprising the board of governors of the State Bar,( citing the Wisconsin Supreme Court).  Furthermore, only non-resident active State Bar members are denied the right to vote for the board of governors.  Discrimination by a state bar against a member group on the basis of non-resident status is permissible only (where its reasons are substantial, and the difference in treatment bears a close or substantial relation to those reasons.(  Supreme Court of New Hampshire v. Piper, 470 U.S. 274, 288 (1985).  See also Frazier v. Heebe, 482 U.S. at 646-47 (discrimination by bar against non-residents ruled impermissible as arbitrary, unnecessary and irrational).

As the non-resident active members of the State Bar were not represented on the Board of Governors that decided to recommend the rules changes proposed in the Petition, the Petition should be denied in its entirety.


CONCLUSION
The proposed MCLE and dues rules changes proposed in the Petition, as relating to reactivation from inactive status, should not be approved, as they are unreasonable, unnecessary, and arbitrary.  The Petition itself should be denied in its entirety because it was submitted without representation or approval of non-resident active State Bar members.

Respectfully submitted this ____ day of May, 2006.

_______________________

STEVEN A. KELLER, State Bar #7426 


CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this    ​__ day of May, 2006, I caused to be served a true and correct copy of the foregoing via first class mail addressed to the following:

ROBERT B. VAN WYCK

Chief Counsel for Petitioner

State Bar of Arizona

4201 North 24th Street, Suite 200

Phoenix, AZ 85016-6288

(602) 252-4804




��ADVANCE \l0��ADVANCE \d0�/ Mr. Keller elected to become inactive as of the current calendar year, but at all times previously was an active member in good standing of the State Bar, including the time period during which the Board of Governors considered and recommended the proposed rule changes now being challenged.


��ADVANCE \l0��ADVANCE \d0�/ This new reactivation dues requirement does not appear in the proposed rules.  It appears that this change will be made independent of the changes proposed in the Petition.





