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Pursuant to Rule 28 of the Rules of the Arizona Supreme Court, the undersigned attorney (Petitioner) respectively petitions this Court to amend Rule 55(b)(l)(A) of the Arizona Rules of Civil Procedure (default judgment by motion).  The proposed amendment to Arizona Rule of Civil Procedure (“Rule”) 55(b)(l)(A) seeks to (1) clarify an ambiguity that has resulted from the 2017 restyling of the rules and the elimination of a prior amendment to Rule 55(b)(l)(A), and (2) make clear that notice and a default judgment hearing is not required in a case seeking a “sum certain” in which the defendant has been defaulted for failing to plead or otherwise defend, even if the defendant enters an appearance prior to the entry of a default judgment.
A redline version of proposed amended Rule 55(b) identifying additions and deletions is attached at Appendix "A," and a "clean" version of proposed amended Rule 55(b) is attached at Appendix "B."  A previous petition from 2013 by the State Bar of Arizona addressing this issue is attached to this Petition at Appendix "C."  
I. THE NEED FOR AMENDING RULE 55(B)(1)(A). 
Rule 55 has undergone several amendments in recent years that has created ambiguity about when a default judgment hearing is required.  The petition first presents the three iterations of the Rule and then explains the procedural history of how these changes occurred.
THE EVOLUTION OF RULE 55(B)
In 2012, Rule 55 provided that: 
“When the plaintiff’s claim against a defendant is for a sum certain or for a sum which can by computation be made certain, the Court upon motion of the plaintiff and upon affidavit of the amount due shall enter judgment for that amount and costs against the defendant, if the defendant has been defaulted for failure to appear and is not an infant or incompetent person.” 
Ariz. R. Civ. P. 55(b)(1) (2012) (emphasis added).
In 2016, after a petition from the State Bar of Arizona, Rule 55 provided that:
“When the plaintiff’s claim against a defendant is for a sum certain or for a sum which can by computation be made certain, the Court upon motion of the plaintiff and upon affidavit of the amount due and without a hearing, shall enter judgment for that amount and costs against the defendant, if the defendant has been defaulted for failure to plead or otherwise defend and is not an infant or incompetent person.”  
Ariz. R. Civ. P. 55(b)(1) (2016) (emphasis added).

As of 2022, after the restyling of the Rules in 2017, Rule 55 provides that:
“If the plaintiff's claim is for a sum certain or a sum that can be made certain by computation, the court--on the plaintiff's motion, with an affidavit showing the amount due and without a hearing--may enter judgment for that amount and costs against a defendant who has been defaulted for not appearing and who is neither a minor nor an incompetent person.”  
Ariz. R. Civ. P. 55(b)(1)(A) (2022) (emphasis added).


PROCEDURAL HISTORY
In 2012, a panel of the Arizona Court of Appeals held that Rule 55 always requires a default judgment hearing when there is an appearing defendant regardless of the damages sought.  BYS Inc. v. Smoudi, 228 Ariz. 573, 578, ¶ 20 (App. 2012) (“Once a defendant has appeared, a default judgment can be obtained only after a hearing by the court upon three days’ written notice.”); see also Estate of Lewis v. Lewis, 229 Ariz. 316, 327, ¶ 34 (App. 2012) (same); Advanced Prop. Tax Liens, Inc. v. Gladden, 1 CA-CV 14-0478, 2015 WL 8929394, at *2, ¶ 8 (Ariz. App. Dec. 15, 2015) (mem. decision) (same).
But just a few months later, a divided panel of the court issued a contrary opinion in Searchtoppers.com, LLC v. TrustCash LLC, 231 Ariz. 236 (App. 2012).  In a “factually analogous case,” the majority explicitly declined to follow the decision in BYS Inc., reasoning that the Rules permit the superior court to issue a default judgment under Rule 55(b)(1) against an appearing party without a hearing when the damages are for a sum certain.  TrustCash, 231 Ariz. at 239–40, ¶ 12–14.  The judge that authored the BYS Inc. opinion dissented for the reasons stated in that opinion.  See id. at 242, ¶ 25 (Orozco, J., dissenting).  See also Julie A. Wilson-McNerney, Appearances Can Be Deceiving: Default Judgments by Motion or Hearing Under Rule 55(b) of the Arizona Rules of Civil Procedure, 55 Ariz. L. Rev. 235 (2013) (discussing BYS Inc. and TrustCash). 
[bookmark: _GoBack]In 2013, the State Bar of Arizona petitioned to amend Rule 55 to resolve this split in favor of the analysis in TrustCash.  (Appendix C).  Specifically, the proposed amendment provided that notice is not required for a party that enters an appearance after default if damages are for a sum certain.  The Arizona Supreme Court adopted the amendment in 2015 with the following comment: 
This amendment clarifies when a defendant has a right to notice and a hearing if the plaintiff's claim is for a sum certain or for a sum that can be made certain by computation. Under the amendment, a defendant who has been defaulted on such a claim under Rule 55(b)(1), but who makes a post-default appearance, is not entitled to notice and a hearing before judgment may be entered.
Ariz. Sup. Ct. Order R-13-0053 (Sept. 2, 2014).  The comment remains with the Rules today.  See Ariz. R. Civ. P. 55(b) (2022). 
	In 2016, the Task Force on the Arizona Rules of Civil Procedure submitted a complete restyling of the Rules, adopting “many stylistic changes that were made to the federal rules in 2007.”  See Petition, Ariz. Sup. Ct. No. R-16-0010, *2 (Jan. 2016).  The petition also included substantive changes, but did not identify substantive changes to Rule 55.  Id. at *8–9.  After receiving initial comments, the Task Force’s amended petition proposed two changes to Rule 55; regarding the clerk’s “entry” of default and the contents of the required notice of a default judgment hearing.  See Amended Petition, Ariz. Sup. Ct. No. R-16-0010, *10–12 (May 13, 2016).  
Without noting any change, the 2016 Petition also reverted the language added by the 2015 amendment.  Compare Ariz. R. Civ. P. 55(b)(1)(A) (2015) (“defaulted for failure to plead or otherwise defend”), with Ariz. R. Civ. P. 55(b)(1)(A) (2022) (“defaulted for not appearing”).  Notwithstanding the reversal of the 2015 amendment, the comment to the 2015 amendment was left unchanged.  The Arizona Supreme Court adopted the amendments.  Ariz. Sup. Ct. Order R-16-0010 (Sept. 2, 2016). 
THE RULE IS NOW AMBIGUOUS
A conflict currently exists between the text of Rule 55(b), which, under the majority interpretation, requires notice and a default judgment hearing for a party who has appeared but otherwise failed to plead or defend, and the Comment to Rule 55(b), which states that late-appearing defendants are “not entitled to notice and a hearing before judgment may be entered.”
The Prefatory Comment to the 2017 Amendments notes that if “no good reason exists to depart from the newly restyled language of a federal rule, these amendments adopt the restyled federal wording verbatim.”  Ariz. Sup. Ct. Order R-16-0010, *34 (Sept. 2, 2016).  The post-2017 Rule 55 mirrors the corresponding federal rule.  See Fed. R. Civ. P. 55(B)(1).  But this is an area where Arizona’s Rule meaningfully deviated from the corresponding federal rule.  See Wilson-McNerney, supra, at 245–46.
The court in BYS Inc. cited to an Arizona Supreme Court decision Rogers v. Tapo, which held: “An appearance does not prevent a party from being in default for failure to plead or otherwise defend” but a default judgment requires notice and a hearing.  72 Ariz. 53, 57 (1951).  Rogers, in turn, relied on federal authority for its interpretation that an appearing party is entitled to notice and a hearing under Rule 55.  72 Ariz. at 57 (citing Hoffman v. New Jersey Fed’n, 106 F.2d 204 (3rd Cir. 1939) and Commercial Casualty Ins. Co. v. White Line Transfer & Storage Co., 114 F.2d 946, 947 (8th Cir. 1940)).  
The holding in BYS, Inc. is consistent with the current federal rule; indeed many federal circuits requiring Rule 55(b)(2) procedures even when the defaulted party did not formally “appear.”  See Wright, Miller & Kane, Federal Practice and Procedure § 2684 (4th ed. 2022) (noting hearing is required under Fed. R. Civ. P. 55(B)(2) if party has “appeared”); Annotation, What Constitutes "Appearance" Under Rule 55(b)(2) of Federal Rules of Civil Procedure, . . . , 139 A.L.R. Fed. 603 (1997) (noting that “notice of a default judgment hearing is required only if the defaulting party has made an appearance”); H.F. Livermore Corp. v. Aktiengesellschaft Gebruder Loepfe, 432 F.2d 689, 691 (D.C. Cir. 1970) (holding that notice is required for parties that formally appeared or “have otherwise indicated to the moving party a clear purpose to defend the suit”); In re Roxford Foods, Inc., 12 F.3d 875, 881 (9th Cir. 1993) (trustee’s communications regarding attempts to secure counsel constituted an “appearance” that “trigger[ed] the requirement of Rule 55(b)(2) notice”); 22QCentral v. Pharm E., Inc., CV-11-86-PHX-ROS, 2012 WL 13018739, at *2 (D. Ariz. Jan. 17, 2012) (applying In re Roxford Foods); Citizens Bank v. Parnes, 376 Fed. Appx. 496, 506 (6th Cir. 2010) (phone call and letter to court required Rule 55(b)(2) notice); Rogers v. Hartford Life & Acc. Ins. Co., 167 F.3d 933, 936 (5th Cir. 1999) (“We have taken an expansive view as to what constitutes an appearance under Rule 55(b)(2).”).
Thus, the 2017 change to the text of Rule 55(b) to match the federal rule was an, undisclosed, substantive change to the Rule; reverting the 2015 amendment that sought to align the Rule with the holding in TrustCash.   
Petitioner’s proposed amendments, which essentially mirrors the State Bar’s 2013 proposed amendment, will make clear that Arizona courts can issue default judgments in cases with a “sum certain” without the need for a default judgment hearing, even if the party has appeared in the action.
CONCLUSION
For the foregoing reasons, Petitioner respectfully asks this Court to amend Rule 55(b)(1) as set forth in the Appendices.
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