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Pursuant to Rule 28, Ariz. R. Sup. Ct., the State Bar of Arizona petitions the Court to amend Ethical Rule (“ER”) 1.15, Rules of Professional Conduct, contained in Rule 42, Ariz. R. Sup. Ct., and Rule 43, Ariz. R. Sup. Ct.  These Rules, which relate to the acceptance of credit cards for the payment of advance fees and costs, were adopted on an emergency basis on January 1, 2009.  They were thereafter adopted by this Court on a permanent basis in September, 2009.  This Petition proposes several modifications to clarify and simplify the Rules, as generally described below.  With one exception, the changes proposed in this Petition do not alter the substance of the Rules or Comments as adopted by the Supreme Court in September 2009.  The proposed amendments are set forth in Appendices A (without redlining) and B (with redlining).

I. Proposed amendments to rule 43.

A. Proposed Amendments to Text of Rule 43.  The following clarifying amendments are proposed to the text of Rule 43:

1. Rule 43(a)(2) is modified to use the phrase “merchant fees or credit card transaction charges,” which is a defined term in the Comments.

2. Rule 43(a)(3).  The exception contained in new subsection 43(a)(3) previously appeared in the Comments to the Rule.  This exception has been moved to the text of the Rule, to reflect that it is one of the four limited exceptions to the general rule that funds belonging to the lawyer or law firm shall not be deposited in a trust account.  The Comment previously required that the earned fees or reimbursement amounts be withdrawn “promptly” from the trust account; the proposed amendment to the Rule substitutes the phrase “within a reasonable time after deposit.”

3. Rule 43(b)(3)(B).  The Rule text has been simplified with no intended substantive change.  The first sentence of the Rule, which cautioned that lawyers who accept credit cards for payment of advance fees do so “at their own risk,” has been removed from the Rule text and now appears in Comment [1].  Likewise, the portion of Rule 43(b)(3)(B) stating that a lawyer who complies with the rules regarding credit card chargebacks “will not be considered to have committed professional misconduct” has been eliminated as unnecessary, as the Rules and Comments require such compliance.

4. Rule 43(b)(3)(C).  This language previously appeared in the Comments, and has now been moved to the Rule text.  It makes clear that a lawyer may accept credit cards for payment of advance fees only if the trust account either contains sufficient funds at the time of the transaction to cover merchant and credit card transaction fees, unless the client pays such fees as part of the transaction.

B. Proposed Amendments to Rule 43 Comments.  The Comments to Rule 43 have been numbered and simplified to eliminate duplication.  Some language that previously appeared only in the Comments has been moved to the Rule text, as discussed in Section A above; and some language that previously appeared in the text of the Rule has been moved to the Comments.  All of these changes are clarifying, with no intended change in the substance of the Comments, with two exceptions as noted below.  The Comments have also been numbered.

First, the Comments as adopted by the Supreme Court in September 2009 provided as follows:  

Lawyers are responsible for knowing whether the company issuing a client’s credit card allows charges for future services.  If the company issuing a client’s credit card does not permit the client to use the card for payment of future services, then the lawyer may not accept payment for advance fees or anticipated costs or expenses using that credit card.  

This language, which would have required the lawyer to review and evaluate the client’s contract with its credit card issuer, has been omitted on the ground that it imposed an unreasonable burden on the lawyer.

Second, in revised Comment [6], the last sentence previously stated that lawyers who fail to maintain an appropriate amount of their own funds in a trust account to pay fees and charges “will be subject to a finding of misconduct.”  The proposed amendment provides that lawyers who fail to maintain such funds “may be subject” to such a finding of misconduct.

II. proposed amendments to rule 42.

A. Proposed Amendments to Text of Rule 1.15.

1. Rule 1.15(b)(2) is modified to use the phrase “merchant fees or credit card transaction charges,” which is a defined term in the Comments.

2. Rule 1.15(b)(3).  The exception contained in new subsection 1.15(b)(3) previously appeared only in the comments to the Rule.  This exception has been moved to the text of the Rule, to reflect that it is one of the limited exceptions to the general rule that a lawyer may not deposit his or her own funds into a trust account.  These revisions parallel the proposed amendments to Rule 43(a)(3).

B. Proposed Amendments to Rule 1.15 Comments.  The Comments to Rule 1.15 have been simplified to eliminate overlap and duplication with the comments to Rule 43, with no substantive changes intended.  In general, comments that related to the procedures for credit card transactions now appear only in Rule 43 and have been eliminated here.  The Comments have also been numbered.  New Comment [1] has been added, to cross-reference Rule 43 and its comments, and to reinforce that lawyers who engage in credit card transactions must comply with Rule 43 as well as ER 1.15.
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