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IN THE SUPREME COURT

STATE OF ARIZONA

PETITION TO AMEND RULES 5.1,
)
Supreme Court No. R - ________

47, 67(B), 69, 74 and 78 
)

ARIZONA RULES OF FAMILY
)
Petition to Amend Rules 5.1, 47, 67 (B), 

LAW PROCEDURE 
)
69, 74 and 78, Arizona Rules of Family
)
Law  Procedure.

Pursuant to Rule 28, Rules of the Supreme Court, the State Bar of Arizona petitions the Court to amend Rules 5.1, 47, 67(B), 69, 74 and 78 of the Arizona Rules of Family Law procedure, as reflected in Appendix “A” and “B,” as attached.  

I.
INTRODUCTION

          The original Arizona Rules of Family Law Procedure were proposed by the Arizona Supreme Court’s Family Law Rules Committee and approved by the Court on October 19, 2005, with an effective date of January 1, 2006.  Since then, two sets of amendments were proposed by the Court’s Family Law Rules Review Committee.  The first set was approved as modified with an effective date of January 1, 2008 (R-06-0022).  The second set was approved as modified with an effective date of January 1, 2009 (R-07-0010).  The Court’s Family Law Rules Review Committee has since been disbanded and the standing State Bar Family Law Practice and Procedure Committee currently has primary responsibility for reviewing the workability of the relatively new rules.

              Since the Court’s Family Law Rules Review Committee has disbanded, the Family Law Practice and Procedure Committee has met regularly since September 2006, and has proposed two sets of amendments, including those proposed in this petition.  The first set of amendments was approved by the Court on September 3, 2009, with an effective date of January 1, 2010 (R-08-0031).

II.
SUMMARY OF THE PROPOSED AMENDMENTS

Rule 5.1. Simultaneous Dependency and Custody Proceedings

             The petition proposes new Rule 5.1 and addresses simultaneous dependency and custody proceedings.  These types of cases involve similar fact patterns and repetitive evidence.  The rule provides for the possibility of consolidation of dependency and custody proceedings at the discretion of the juvenile division.  Consolidation of these cases is left to the discretion of the juvenile division.   Prior to the submission of this rule, no guidance existed for the situation of simultaneous custody and dependency actions.  This rule provides guidance and allows the court to more expeditiously handle these types of cases.

Rule 47.  Temporary Orders

              The petition proposes to add A.R.S. § 25-415 as a reference in subdivision A, including non-parent custody cases in the list of actions susceptible to temporary orders.

Rule 67.  Mediation, Arbitration, Settlement Conferences, and Other Dispute Resolution Processes Outside of Conciliation Services.

              The petition proposes to add to subdivision (B)(1), language referencing binding settlements as delineated in Rule 69 and reiterates that the parties shall: a)  acknowledge that the settlement was voluntary and without undue influence after full disclosure of all relevant facts and information and, b) that the agreement is intended to be binding and is fair and equitable.  Where children are the subject of an agreement the revision requires the parties to confirm that the agreement is in the best interests of the minor children.

Another proposed addition to the rule sets forth the requirements for appointment of active judges pro tempore to serve as private mediators.  The addition requires the judge pro tempore to submit an affidavit stating that the judge pro tempore is in good standing.  The rules further provides that the order appointing the judge pro tempore authorizes the approval of binding agreements, and authorizes the judge pro tempore to sign any decree conforming to the agreements of the parties.  Pursuant to this addition, judges pro tempore may be paid for their mediation services, but must not seek remuneration for the approval of agreements or the execution of decrees.

Rule 69.
Binding Agreements; Presumption of Validity


The petition proposes to add that the terms of a settlement agreement may be set forth in an audio recording as well as on the record before a judge, commissioner, judge pro tempore, court reporter, or other person authorized by local rule or administrative order.


The proposal also sets forth a new paragraph B establishing that the burden of proof in challenging an otherwise valid and binding agreement lies with the party challenging that agreement.  Upon such a challenge, attorney fees may be awarded to the party defending the challenge.


These changes are adapted to conform with the Arizona Constitution, Article 6, § 30, A.R.S. §12-221 to 12-225, A.R.S. §38-424 and Rule 80(d) ARCP.

Rule 74.  Parenting Coordinator

              The petition proposes to add language to Rule 74(A) precluding counsel from attending parenting coordinator meetings unless agreed to by the parties and the parenting coordinator or ordered by the court.

//

//

Rule 78.
Judgments; Costs; Attorneys’ Fees


The petitioner proposes to add to Rule 78, paragraph E, Offers of Judgment not Applicable, which specifically states that offers of judgment pursuant to Rule 68 ARCP shall not apply to any legal matter subject to the ARFLP.


A.R.S. § 25-324 leaves decisions regarding the assessment of costs and fees to the discretion of the court.  This statute makes offers of judgment inappropriate in family law cases.  Offers of judgment also potentially conflict with A.R.S. § 25-317, allowing nullification of settlements that the court deems unfair.


The petition further proposes to add a comment to rule 78(C).  The comment is intended to codify the decision in Van Emmerick v. Colosi, 193 Ariz. 398, 972 P.2d 1034 (App.  1998), which distinguished the decision in Allen v. Allen, 129 Ariz. 112, 628 P.2d 995.  In Van Emmerick, the court held that “a dissolution action necessarily abates with the death of a spouse.”  Id. at 399, 1035.

III.
CONCLUSION

Petitioner respectfully requests that the Court consider this petition and the proposed rule amendments.  Petitioner additionally requests that this petition be circulated for public comment in due course and that the Court adopt the proposed rules as they currently appear or as modified in light of comments received from the public, with an effective date of January 1, 2011.

Respectfully submitted this 18th day of December, 2009.
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