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Pursuant to Rule 28, Rules of the Supreme Court of Arizona, Arizona Attorneys for Criminal Justice (“AACJ”) petitions the Court to amend Arizona Rule of Criminal Procedure 39(b)(12)(A) and (B), as reflected in Exhibit 1 this petition.[footnoteRef:1] AACJ also requests that the Court give this petition expedited consideration. Ariz. R. Sup. Ct. 28(h)(1). As explained below, there are compelling circumstances requiring the Court’s consideration before its annual rules agenda. In short, Rule 39(b)(12)’s analogue statute, A.R.S. § 13-4433(B), has been found unconstitutional in violation of the First Amendment by the U.S. District Court for the District of Arizona. AACJ et al. v. Brnovich et al., No. CV-17-01422-PHX-SPL (Nov. 2, 2022).[footnoteRef:2] There is thus no reason for the continued existence of that rule. [1:  Exh. 1 (proposed amendments).]  [2:  Exh. 2 (Doc. 269, Findings of Fact and Conclusions of Law); Exh. 3 (Doc. 270, Order).] 

In fact, the District Court’s order declaring the statute unconstitutional and leaving the rule in place is already causing confusion among judges presiding over criminal cases in Arizona, lawyers involved in litigating those cases, the State Bar of Arizona, and others. This Court should amend Rule 39(b)(12) on an emergency basis to alleviate this confusion. More importantly, however, the Court should amend the rule because, for the reasons thoroughly explained by the District Court regarding A.R.S. § 13-4433(B), Rule 39(b)(12)’s restrictions on communications between criminal-defense lawyers and crime victims violates their free-speech rights under the U.S. and Arizona Constitutions. U.S. Const. amend. I; Ariz. Const. art. 2, § 6.
Background on AACJ 
AACJ, the Arizona state affiliate of the National Association of Criminal Defense Lawyers, was founded in 1986 in order to give a voice to the rights of the criminally accused and to those attorneys who defend the accused. AACJ is a statewide not-for-profit membership organization of criminal-defense lawyers, law students, and associated professionals dedicated to protecting the rights of the accused in the courts and in the legislature, promoting excellence in the practice of criminal law through education, training and mutual assistance, and fostering public awareness of citizens’ rights, the criminal legal system, and the role of the defense lawyer.
Background on AACJ v. Brnovich
AACJ is a plaintiff in the federal litigation, first filed in May 2017, challenging the constitutionality of A.R.S. § 13-4433(B), along with five individual criminal-defense lawyers and an investigator who regularly works with defense lawyers. The defendants in the case are the Arizona Attorney General, the Chief Counsel of the State Bar of Arizona, and the Director of the Arizona Department of Public Safety. AACJ’s litigation challenged the constitutionality of the statute, but did not challenge the analogous provisions in Rule 39(b)(12). After a long procedural history that addressed and eventually disposed of numerous procedural defenses, the District Court held a bench trial on the merits on September 22, 2022.
Following post-trial briefing, the District Court held on November 2, 2022, that § 13-4433(B), which requires that defense lawyers “shall only initiate contact with the victim through the prosecutor’s office,” violates the First Amendment rights of defense lawyers and others working on the defense team.[footnoteRef:3] The court’s thorough Findings of Fact and Conclusions of Law make clear that criminal-defense attorneys have a First Amendment right to initiate contact with crime victims and to engage with those victims in robust communications, including discussion and questions about the facts and circumstances of any crime with which the attorney’s client is charged.[footnoteRef:4] [3:  See generally Exhs. 2 & 3.]  [4:  Exh. 2.] 

As most relevant to this petition, the District Court found that criminal-defense lawyers and investigators “wish to speak to crime victims to investigate the facts and circumstances of the alleged criminal offense.”[footnoteRef:5] The court noted that “law enforcement investigations often fail to capture an accurate or complete accounting of the events—especially the background history and surrounding circumstances of the crime,” and thus defense lawyers want to speak with crime victims to gain a “fuller picture of the facts,” to possibly “uncover exculpatory information,” and often to “gather mitigation evidence.”[footnoteRef:6] The court also found that defense lawyers “want to be able to communicate with victims who have unresolved questions about the crime committed against them.”[footnoteRef:7] Indeed, defense lawyers “wish to communicate a variety of messages to victims.”[footnoteRef:8] The court also found that, “as opposed to contributing to the proper functioning of the legal system, there is evidence that the Statute actually detracts from it by inhibiting the defense team’s ability to investigate the relevant facts.”[footnoteRef:9]  [5:  Id. at 11.]  [6:  Id.]  [7:  Id. at 14.]  [8:  Id.]  [9:  Id. at 20 (emphasis added).] 

Similarly, in its Conclusions of Law, the District Court held that criminal-defense attorneys and their agents have a First Amendment right to “pure communication through the expression or exchange of ideas.”[footnoteRef:10] In holding that the statute “is facially content neutral but speaker based,” the court noted that the First Amendment protects the right of criminal-defense attorneys and their agents “to speak to victims about all topics.”[footnoteRef:11]  [10:  Id. at 26.]  [11:  Id. at 36 (emphasis added).] 

Because the federal litigation did not explicitly challenge Rule 39(b)(12), the District Court stated in a footnote that its order should not “be construed to enjoin enforcement of . . . the requirement under Arizona Rule of Criminal Procedure 39(b)(12) that the defense must communicate a request to interview a victim to the prosecutor rather than the victim.”[footnoteRef:12] Another footnote in the District Court’s Findings of Fact relatedly notes,  [12:  Exh. 3 at 1 n.1.] 

Defendants argue that the Statute is not the only obstacle to Plaintiff’s speech, as Arizona Rule of Criminal Procedure 39(b)(12)(A) contains a similar prohibition. But as the Ninth Circuit held, the Statute is broader than Rule 39(b)(12)(A), so it is possible to violate the Statute without violating the Rule.[footnoteRef:13] [13:  Exh. 2 at 10 n.4.] 

The Attorney General has filed a notice of appeal in the federal litigation, but has not requested a stay of the District Court’s orders from either the District Court or the Ninth Circuit.
Confusion Related to Rule 39(b)(12)
On November 16, 2022, the Chief Bar Counsel filed a Rule 59(e) Motion to Alter or Amend Judgment with the District Court asking for clarification of the orders and claiming that “she just needs to know what she is allowed to do without violating the Court’s judgment” because the court’s note about Rule 39(b)(12) “creates . . . ambiguity” about whether she can “investigate and seek discipline against defense attorneys who directly ‘request to interview’ a crime victim without going through the prosecutor.”[footnoteRef:14] AACJ and the other plaintiffs filed their response to the Chief Bar Counsel’s motion on November 28, 2022.[footnoteRef:15] [14:  Exh. 4 at 1-2.]  [15:  Exh. 5.] 

In the meantime, AACJ has begun receiving information about how people in the legal community are interpreting and implementing the District Court’s orders, including defense lawyers and investigators, prosecutorial agencies, and courts. For example, shortly after the District Court issued its orders, the Maricopa County Attorney’s Office requested, and a Maricopa County Superior Court granted, an order preventing a criminal-defense lawyer from speaking with crime victims because “any inquiry into the facts of the [client’s] case is an interview and must come through the State pursuant to Rule 39.”[footnoteRef:16] The Maricopa County Attorney’s Office also has begun notifying crime victims about the District Court’s order but is advising victims that “the defendant’s attorney and the attorney’s employees are prohibited from asking you to participate in an interview or otherwise interview you. Any request to interview you must still go through the Maricopa County Attorney’s Office.”  [16:  Exh. 6.] 

Given this confusion among the State Bar, the courts, and the legal community about how to deal with Rule 39(b)(12) in light of the District Court’s orders holding A.R.S. § 13-4433(B) unconstitutional, this Court should amend Rule 39(b)(12) as soon as possible.
Background on Rule 39(b)(12)
This Court first adopted Rule 39 in 1989.[footnoteRef:17] The original Rule 39 prescribed several protections for victims related to pre-trial interviews and depositions, but the rule did not require the defense team to initiate contact with a crime victim, about an interview or anything else, through the prosecution.[footnoteRef:18] In fact, the first version of Rule 39 recognized that there might be a “conflict of interest between the state or any other prosecutorial entity and the wishes of the victim.”[footnoteRef:19] The first version of Rule 39 also recognized that “society’s interests in furthering the truth-finding function of the proceedings” could be compromised by a victim’s refusal to answer questions in a pre-trial deposition or interview.[footnoteRef:20] [17:  Exh. 7.]  [18:  The provisions in the original Rule 39 relating to pre-trial interviews and depositions included a victim’s rights to refuse to be interviewed or deposed by a pro se defendant; to refuse to be interviewed or deposed with the defendant personally present; to place certain conditions on an interview or deposition; and to terminate the interview or deposition “if not conducted in a dignified and professional manner.” Exh. 7 at 46 (bottom page number; original Rule 39(b)(9), (10), (11)(i), (ii)).]  [19:  Id. (original Rule 39(c)(3)).]  [20:  Id. (original Rule 39(b)(11)(iii); “If, on balancing the interest of protection of the victim from further distress against society’s interests in furthering the truth-finding function of the proceeding, the court finds there is no substantial benefit to be derived from requiring the victim to submit to deposition and that any information sought by the defendant could be obtained by written interrogatories, it may order that the victim submit only to written interrogatories.”); see also id. at 47 (bottom page number; original Rule 39 Comment (noting that a rule prohibiting defense counsel from interviewing police officers “might constitute a considerable impediment to the truth-seeking function of the court” and that “[t]he best this Court can do is to adopt rules that balance the interests of victims in being treated with dignity and compassion with the interests of society as a whole in preserving the truth-seeking function of judicial proceedings.”)).] 

In November 1990, Arizona voters approved the Victims’ Bill of Rights (“VBR”) as a constitutional amendment. Among the provisions of the VBR is the right of a victim to refuse a pre-trial interview or deposition. Ariz. Const. art. 2, § 2.1(A)(5). AACJ did not challenge that provision (or any other part of the VBR) in the federal litigation and does not with this petition ask this Court to remove the corresponding provision in Rule 39.
After the Court first promulgated Rule 39, the State Bar of Arizona formed a committee to make recommendations regarding statutes and court rules to implement the VBR. That committee recommended language similar to what is now in Rule 39(b)(12)(A) and (B),[footnoteRef:21] but it was controversial and received the committee’s recommendation by a majority of only one vote:  [21:  Exh. 8 at 22 (bottom page number).] 

This recommended requirement that defense counsel communicate through the prosecutor was adopted by an 8 to 7 vote of the Committee; limiting this requirement to the period after charges are filed was adopted by a 12 to 5 vote. Four members of the Committee, Patience Huntwork, Tom Karas, Judge Thomas Kleinschmidt and Michael Benchoff, strongly object to requiring communications to go through the prosecutor and wish to go on record to that effect. They believe that the prosecutor would be unable to be objective and neutral in transmitting the defense request to the victim. They would delete the requirement.[footnoteRef:22]  [22:  Id. at 25 (bottom page number).] 

The State Bar committee issued its report in April 1991. 
	In 1991, the legislature enacted the Victims’ Rights Implementation Act, of which A.R.S. § 13-4433(B) is a part. That provision states: 
The defendant, the defendant’s attorney or an agent of the defendant shall only initiate contact with the victim through the prosecutor’s office. The prosecutor’s office shall promptly inform the victim of the defendant’s request for an interview and shall advise the victim of the victim’s right to refuse the interview.
	In 1992, this Court amended Rule 39. The amendments included the language recommended by the State Bar committee, which impose similar requirements to those imposed by § 13-4433(B). The Court has not substantially modified what is now Rule 39(b)(12) since then. It currently reads:
(b) Victims’ Rights. These rules must be construed to preserve and protect a victim’s rights to justice and due process. Notwithstanding the provisions of any other rule, a victim has and is entitled to assert each of the following rights:
. . .
(12) the right to refuse an interview, deposition, or other discovery request by the defendant, the defendant’s attorney, or other person acting on the defendant’s behalf, and:
(A) the defense must communicate requests to interview a victim to the prosecutor, not the victim;
(B) a victim’s response to such requests must be communicated through the prosecutor; and
(C) if there is any comment or evidence at trial regarding a victim’s refusal to be interviewed, the court must instruct the jury that a victim has the right under the Arizona Constitution to refuse an interview[.]
AACJ proposes that the Court amend the rule to remove subsections (b)(12)(A) and (B), because those are provisions in the rule that correspond to the statute that the District Court struck down as unconstitutional.
Proposed Amendments to Arizona Rule of Criminal Procedure 39(b)(12)
As indicated in Exhibit 1, AACJ proposes removing subsections (A) and (B) from Rule 39(b)(12). Now that the statutory analogue for those provisions has been found unconstitutional by the federal court, there are no grounds for the Court to retain those provisions in its rules. In fact, the continued existence of Rule 39(b)(12)(A) and (B) is already resulting in confusion among the legal community and in the courts, as described above, which the Court should step in to resolve.
Most importantly, the Court should amend Rule 39 to remove subsections (b)(12)(A) and (B) because those provisions violate the free-speech rights of criminal-defense lawyers and other working on defense teams. As explained in detail in the District Court’s Findings of Fact and Conclusions of Law, Rule 39(b)(12)(A) and (B), like the statute, is a unique-to-Arizona, speaker-based, direct restraint on speech that undermines, rather than advances, the balance and objectivity that our criminal legal system requires. See also Ariz. R. Prof’l Conduct 3.4(f) (“A lawyer shall not: . . . request a person other than a client to refrain from voluntarily giving relevant information to another party[.]”).
Request for Expedited Consideration and Emergency Adoption
	AACJ requests that the Court consider this petition on an expedited basis and adopt the proposed amendments to Rule 39(b)(12) on an emergency basis. Ariz. R. Sup. Ct. 28(h)(1)-(2).
	RESPECTFULLY SUBMITTED December 1, 2022.
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