
APPENDIX A
CIVIL PRACTICE & PROCEDURE COMMITTEE
COMMENT AND RECOMMENDATION

On December 8, 2021, pursuant to Rule 28(h)(2), Rules of the Supreme Court of Arizona, this Court amended on an emergency basis Rules 16.3, 18.3, 18.4, and 18.5, Rules of Criminal Procedure; Rules 16 and 47, Rules of Civil Procedure; Rule 134, Justice Court Rules of Civil Procedure; and Rule 12, Rules of Procedure for Eviction Actions, effective January 1, 2022. The Court’s action on R-21-0045 adopted the proposals of the Task Force on Jury Data Collection, Practices, and Policies (“Task Force”), chaired by the Honorable Pamela S. Gates, and the Task Force’s Statewide Jury Selection Workgroup (“SJSW”). 
Those groups proposed rule amendments to enhance jury selection in the absence of peremptory challenges, which this Court’s August 24, 2021 action on R-21-0020 eliminated. In its Order for emergency adoption, the Court opened R-21-0045 for public comment. This is the comment of the State Bar of Arizona’s Civil Practice and Procedure Committee, which largely supports the rule changes, but also respectfully suggests minor modifications to them.
A. Introduction
The Task Force and SJSW made significant recommendations to improve the overall functioning of the jury selection process. These recommendations included public education about jury service, significantly increasing the pay of jurors for their service, and the modified rules at issue here. Both groups produced reports in a scope and level of attention to detail that is nothing short of impressive in the short time allowed. This Court’s action on those groups’ proposals resulted in considered, yet expedited, amendments to Civil Rules 16 and 47, as well as new Comments to revised Rules 47(c)(3) and 47(c)(5) and an amended comment to Rule 47(a). The State Bar’s Civil Practice and Procedure Committee is in favor of those changes and new and revised Comments, with some limited exceptions.   
1. Specific goals and purpose of the changes to Arizona Rules of Civil Procedure 16 & 47
Per the Task Force Report, changes to Arizona Rules of Civil Procedure 16 and 47 are designed “[t]o implement proposed changes to voir dire in the post-peremptory challenge landscape . . . These materials are designed to provide more robust jury selection practice that will secure better quality information for the exercise of for-cause strikes.”[footnoteRef:1]   [1:  Report and Recommendations Statewide Jury Selection Workgroup: A Workgroup of the Task Force on Jury Data Collection, Practices, and Procedures, November 1, 2021, at 3 (“Task Force November Report”). ] 

The Task Force’s best practices and recommended aims for voir dire include: 
1)	Employing written or online case-specific questionnaires to obtain answers to questions that may be more sensitive or private, such as information the juror may know about the case, a juror’s opinions or attitudes regarding relevant issues, and prior pertinent life experiences;  
2)	A blend of open-ended and close-ended questions;
3)	Limiting questionnaires to fewer than 60 questions;
4)	Asking questions during oral voir dire that avoid leading a juror to a socially appropriate answer;
5)	Providing the jurors with information and instruction on the importance of disclosing and discussing attitudes, beliefs, opinions, and life experiences that may affect a juror's ability to be fair and impartial;
6)	Permitting questioning by the parties;[footnoteRef:2] [2:  This Court’s Comment to the 2022 Amendment to Rule 47(c)(5) counsels trial courts to, among other things, “refrain from imposing inflexible time limits.”] 

7)	Avoiding attempts by the judge to rehabilitate a prospective juror through leading questions.[footnoteRef:3] [3:  Supra, Task Force November Report at 4. ] 

The Task Force recommendations are, in part, based upon a study entitled “The Impact of Minimal versus Extended Voir Dire and Judicial Rehabilitation on Mock Juror’s Decisions in Civil Cases.”[footnoteRef:4] This study used three mock juror cases (“insurance bad faith;” “wrongful birth;” “medical malpractice diagnosis”) to test the utility of minimal versus extended voir dire questions in predicting mock jurors’ verdicts and damage awards, and whether the biasing impact[footnoteRef:5] of their preexisting attitudes on case judgments could be reduced by judicial rehabilitation.[footnoteRef:6] The study does not contemplate its findings in a legal environment absent peremptory strikes, however. In fact, the study specifically references how extended voir dire will help to remove prospective jurors for cause or via peremptory challenges.[footnoteRef:7]  Moreover, the study admits that studies about voir dire in the civil realm are very rare, but posits that the studies that exist offer promising evidence of predictive value of case-specific attitudes.[footnoteRef:8]    [4:  Salerno, J.M.., Campbell, J.C., Phalen, H.J., Bean, S.R., Hans V., Spivack, D., & Ross, L. (in press)  “The Impact of Minimal versus Extended Voir Dire and Judicial Rehabilitation on Mock Juror’s Decisions in Civil Cases” Law and Human Behavior (American Psychological Association), volume 45 Issue 4 (August), attached hereto as Exhibit 1. ]  [5:  This paper references multiple sources regarding “bias,” one of which is the concept of “implicit bias.”  Implicit biases are unconscious biases; they are much debated as to their status as a factor in objective decision-making. See https://www.chronicle.com/article/can-we-really-measure-implicit-bias-maybe-not/ (Discussing IAT (implicit bias) testing and its lack of reliability and ability to predict bias-free juries). See also, Forsher, Lai, C., Axt, J., Ebersole, C., Herman, M., Devine, P., Nosek, B., “A Meta-Analysis of Procedures to Change Implicit Measures”, (July 1, 2017) Journal of Personality and Social Psychology, August 2019 (Finding “little evidence that changes implicit bias translated into changes in explicit bias and behavior . . .” Attached hereto as Exhibit 2. See also Lane, M. “What is Implicit Bias?” (March 1, 2017) California Senate Select Committee on Women and Inequality. https://sor.senate.ca.gov/sites/sor.senate.ca.gov/files/Backgrounder%20on%20Implicit%20Bias%20for%20website.pdf (“There is much debate about the reliability and utility of the IAT in measuring implicit bias and predicting discriminatory behavior. Some social psychologists question the consistency of test results over time and point out that an individual taking the test multiple times will invariably get different results regarding the extent of their bias. In addition, critics of the IAT argue that it uses arbitrary metrics when scoring the test. They see the numeric scores assigned to different levels of bias as random.”) See also, Yu v. Idaho State University, No. 20-35582; D.C. No. 4:15-cv-00430-REB, slip op. at 16-22 (9th Cir. Oct. 20, 2021), https://cdn.ca9.uscourts.gov/datastore/opinions/2021/10/20/20-35582.pdf Miller, J., concurring)(noting that ‘implicit bias’ expert testimony, upon proper objection, “. . . .a court should not permit testimony of this kind to be presented to a jury.”)]  [6:  Supra, Salerno at 3.]  [7:  Id. at 4.]  [8:  Id. at 8. ] 

The study states that the “lofty goal” of the Seventh Amendment is to guarantee the right to a fair and impartial jury in civil cases, through the use of voir dire, and notes that it is “assumed that individuals are both aware of and willing to acknowledge their biases during voir dire . . . (also) it is assumed that jurors acknowledge that their own biases can be ‘rehabilitated’ through a procedure whereby a judge informs prospective jurors that they must set aside their biases and asks them explicitly whether they can agree to do so.”[footnoteRef:9]  The paper claims that while “[d]emographic information and minimal voir dire questions did not predict case judgments, [] the majority of extended voir dire responses predicted verdicts and damage awards.” (emphasis added).[footnoteRef:10] The paper further concluded that judicial rehabilitation did not reduce the biasing of impact of preexisting attitudes on case judgments.[footnoteRef:11]  [9:  Id. at 5.]  [10:  Id. at 3.]  [11:  Id.] 

Additionally, the changes this Court adopted encourage the creation and use of case-specific questionnaires. “This process allows litigants, lawyers, and the court to gather candid information from jurors prior to starting oral voir dire. Moreover, this process allows more streamlined questioning and permits the prospective jurors to provide information in a more private setting.”[footnoteRef:12] [12:  Task Force October 4, 2021, Report at 43, available at https://www.azcourts.gov/Portals/74/Jury%20TF/Resources/Final%20Report%20Posting%20JTF%20100421.pdf?ver=2021-10-04-171251-953.] 

The State Bar’s Civil Practice and Procedure Committee acknowledges that written questionnaires have been around for decades and harbors no opposition to written questionnaires that handle the preliminary matters to ferret out hardship or basic juror qualifications and ability to serve. However, while standard questionnaires may seem to be a time-saving measure, unwieldy spreadsheets—like those that may come from overly long questionnaires—can contain an overwhelming amount of data that is hard to digest in a short timeframe. In addition, because the parties may not agree on the content of such questionnaires, the trial court will have to decide the content, just as it does when resolving disputes over proposed jury instructions or statements of the case to be read during oral voir dire. This may increase the time the court and the parties must spend on voir dire.  


2. Brief Subcommittee Comment Regarding Rule 47(c)(3).
The Task Force and SJSW recommended that case-specific written questionnaires be strongly encouraged and start with the presumption of questionnaires being required, and this Court agreed.[footnoteRef:13] Specifically, new emergency Rule 47(c)(3) states: [13:  Statewide Jury Selection Workgroup Petition at 10. “First, the recommendation creates a presumption that trial courts should use case-specific written questionnaires: ‘[u]nless the court orders otherwise, the court should require prospective jurors to complete a case-specific written questionnaire . . .’  Of note, the proposed language is permissibly written, stating that trial courts ‘should require’ case-specific questionnaires.”] 

(3) Case-Specific Written Questionnaires. Unless the court orders otherwise, the court should require each prospective juror to complete a case-specific written questionnaire in a manner and form approved by the court. The case-specific written questionnaire should include questions about the prospective juror’s qualifications to serve in the case, any hardships that would prevent the prospective juror from serving, and whether the prospective juror could render a fair and impartial verdict.

	The proposed Task Force language for Rule 47(c)(3) does not make case-specific questionnaires mandatory. However, the rule suggests case-specific questionnaires “should” be the norm.  Some members of the State Bar’s Civil Practice and Procedure Committee favored a proposal to revise the emergency rule to use more permissive “may” language, rather than the existing “should” language, with respect to case-specific written questionnaires. This position did not get majority support in the Committee.
3. The Recommended Specific Language Changes to Certain Rules and Comments.

Rule 47(b)(2)
Rule 47(b)(3) now mandates the sealing of questionnaires, but other personally identifying juror biographical information is maintained by the Clerk of the Superior Court and subject to confidentiality governed by Ariz. R. Supreme Ct. 123(e)(10), which should be upheld in the absence of a court order to the contrary.[footnoteRef:14] Therefore, the following slight revision to Rule 47(b)(2) is recommended:  [14:  Identifying information provided to counsel before trial should be limited to avoid private investigators' potential invasion of juror privacy before in-person voir dire.] 

(2) Confidentiality of Eligibility and Biographical Information. The clerk must obtain and maintain juror information in a manner and form approved by the Supreme Court as set forth in statute, rule, Administrative Code, or Administrative Order, and this information may only be used for the purpose of jury selection. The clerk must keep all jurors’ home and business telephone numbers and addresses confidential and may not disclose them unless by order of the court for good cause is shown.   
	
Rule 47(c)(2)
Additionally, Rule 47(c)(2) should be amended to read:
(2) Explanation of Voir Dire. At the beginning of any written or oral examination, the court must provide information on the purpose of voir dire, how the court and the parties will use the prospective jurors’ information, and who may have access to the information prospective jurors provide. Any case-specific written questionnaires used should include this information in an introduction.

 The amendment would remind trial courts and parties drafting case-specific written questionnaires to include appropriate introductory and explanatory language, even when voir dire begins in a completely written format.

Rule 47(c)(5)
While permitting liberal and comprehensive voir dire examination by the parties is encouraged, courts should be mindful of parties attempting to argue the merits of the case. “Participation by counsel in the voir dire process frequently results in undue expenditure of time in the jury selection process, with selection of a jury that has been exposed to studied efforts to predispose the result before the trial commences in earnest.” See Hicks v. Mickelson, 835 F.2d 721, 726 (8th Cir. 1987):  

2022 Amendment to Rule 47(c)(5)

When feasible, the court should permit liberal and comprehensive examination by the parties, refrain from imposing inflexible time limits, and use open-ended questions that elicit prospective jurors’ views narratively. The court should refrain from attempting to rehabilitate prospective jurors by asking leading, conclusory questions that encourage prospective jurors to affirm that they can set aside their opinions and neutrally apply the law. The court, in its discretion, may permit counsel to ask such questions during voir dire.  Nothing in this rule prevents the court from managing voir dire and precluding improper questioning. 








B. Conclusion 
The State Bar’s Civil Practice and Procedure Committee supports the permanent adoption of the changes made on an emergency basis to Civil Rules 16 and 47, as well as the permanent adoption of the amended and additional Comments thereto, with those limited modifications outlined above.



 (Blackline of Proposed Changes)
Rule 47. Jury Selection; Juror Information; Voir Dire; Challenges
. . .
(b) Juror Information.
   (1) [No change]
   (2) Confidentiality of Eligibility and Biographical Information. The clerk must obtain and maintain juror information in a manner and form approved by the Supreme Court as set forth in statute, rule, Administrative Code, or Administrative Order, and this information may only be used for the purpose of jury selection. The clerk must keep all jurors’ home and business telephone numbers and addresses confidential and may not disclose them unless by order of the court for good cause is shown.   
. . .	
(c) Voir Dire Oath and Procedure.
   (1) [No change]
   (2) Explanation of Voir Dire. At the beginning of any written or oral examination, the court must provide information on the purpose of voir dire, how the court and the parties will use the prospective jurors’ information, and who may have access to the information prospective jurors provide. Any case-specific written questionnaires used should include this information in an introduction.
   
. . .

COMMENTS [as amended 2022]
. . .
2022 Amendment to Rule 47(c)(5)

When feasible, the court should permit liberal and comprehensive examination by the parties, refrain from imposing inflexible time limits, and use open-ended questions that elicit prospective jurors’ views narratively. The court should refrain from attempting to rehabilitate prospective jurors by asking leading, conclusory questions that encourage prospective jurors to affirm that they can set aside their opinions and neutrally apply the law. The court, in its discretion, may permit counsel to ask such questions during voir dire. Nothing in this rule prevents the court from managing voir dire and precluding improper questioning. 



[bookmark: _GoBack](Clean Version)
Rule 47. Jury Selection; Juror Information; Voir Dire; Challenges
. . .
(b) Juror Information.
   (1) [No change]
   (2) Confidentiality of Eligibility and Biographical Information. The clerk must obtain and maintain juror information in a manner and form approved by the Supreme Court as set forth in statute, rule, Administrative Code, or Administrative Order, and this information may only be used for the purpose of jury selection. The clerk must keep all jurors’ home and business telephone numbers and addresses confidential and may not disclose them unless by order of the court for good cause shown.   
. . .	
(c) Voir Dire Oath and Procedure.
   (1) [No change]
   (2) Explanation of Voir Dire. At the beginning of any written or oral examination, the court must provide information on the purpose of voir dire, how the court and the parties will use the prospective jurors’ information, and who may have access to the information prospective jurors provide. Any case-specific written questionnaires used should include this information in an introduction.
   
. . .

COMMENTS [as amended 2022]
. . .
2022 Amendment to Rule 47(c)(5)

When feasible, the court should permit liberal and comprehensive examination by the parties, refrain from imposing inflexible time limits, and use open-ended questions that elicit prospective jurors’ views narratively. The court should refrain from attempting to rehabilitate prospective jurors by asking leading, conclusory questions that encourage prospective jurors to affirm that they can set aside their opinions and neutrally apply the law. Nothing in this rule prevents the court from managing voir dire and precluding improper questioning.
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