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	Petitioner respectfully submits this petition on behalf of the Arizona Attorney General’s Office. 
Introduction
	This Petition seeks to provide clarity and guidance for all Arizona government lawyers, their clients, and the State Bar of Arizona, in regard to government lawyers’ obligations as members of the legal profession, whose conduct can be governed, not only by the Arizona Rules of Professional Conduct (the “Ethical Rules”), but also by other law, including the state and federal constitutions, statutes, city charters, codes and ordinances, and in some circumstances, the common law. Under certain circumstances, government lawyers currently can struggle to harmonize their ethical and legal obligations due to a lack of specificity in the Ethical Rules in respect to the unique circumstances that pertain to them.
	The Ethical Rules currently recognize the existence of competing obligations of government lawyers. For example, Paragraph [18] of the Preamble to the Ethical Rules describes government lawyers’ special circumstances as follows:
Under various legal provisions, including constitutional, statutory and common law, the responsibilities of government lawyers may include authority concerning legal matters that ordinarily reposes in the client in private client-lawyer relationships. For example, a lawyer for a government agency may have authority on behalf of the government to decide upon settlement or whether to appeal from an adverse judgment. Such authority in various respects is generally vested in the attorney general and the state’s attorney in state government, and their federal counterparts, and the same may be true of other government law officers. Also, lawyers under the supervision of these officers may be authorized to represent several governmental agencies in intragovernmental legal controversies where a private lawyer could not represent multiple clients. They also may have authority to represent the “public interest” in circumstances where a private lawyer may not be authorized to do so. The Rules do not abrogate any such authority.
Similarly, comment [9] to ER 1.13 states:
The duty defined in this Rule applies to governmental organizations. Defining precisely the identity of the client and prescribing the resulting obligations of lawyers may be difficult in the governmental context. See [Preamble] [18]. Although in some circumstances the client may be a specific agency, it may also be a branch of government, such as the executive branch, or the government as a whole. For example, if the action or failure to act involves the head of a bureau, either the department of which the bureau is a part or the relevant branch of government may be the client for purposes of this Rule. Moreover, in a matter involving the conduct of government officials, a government lawyer may have authority to question such conduct more extensively than that of a lawyer for a private organization in similar circumstances. Thus when the client is a governmental organization, a different balance may be appropriate between maintaining confidentiality and assuring that the wrongful act is prevented or rectified, for public business is involved.  In addition, duties of lawyers employed by the government or lawyers in military service may be defined by statutes or regulation. See [Preamble]. Government lawyers also may have authority to represent the “public interest” in circumstances where a private lawyer would not be authorized to do so.
	These passages from the Ethical Rules describe the fact that public lawyers’ duties and obligations differ materially from those of private sector lawyers; however, the Ethical Rules currently do not provide guidance to government lawyers, their clients, or the State Bar of Arizona, about how to properly interpret and apply the Ethical Rules to government lawyers in some circumstances.
	The objective of this Petition, therefore, is to provide clarity in the application and interpretation of the Ethical Rules as they pertain to the obligations and authority of government lawyers that derive from other law.

Authority and Obligations of Government Lawyers as Mandated by Other Law
	An illustrative sampling of the legal requirements that pertain to and govern the conduct of Arizona government lawyers is included in Appendix “B” hereto.
Overview of Proposed Rule Amendments
	The rule amendments proposed herein are derived from and are consistent with the practices of Arizona Attorneys General for decades and are intended to address through clarity in the Ethical Rules specific situations where other law authorizes or mandates that a government lawyer investigate and/or pursue an action (civil or criminal) against a government actor or agency that in other circumstances is a client of the government lawyer. The quandary that the proposed amendments seek to address is how to maintain fundamental principles of the legal profession, such as communication and protection of client confidences, without impeding, modifying or even abrogating government lawyers’ lawful authority and duties that derive from other law. To that end, the proposed amendments maintain the current statements in the Ethical Rules that the Rules do not impede, inhibit, modify or abrogate legal authority or requirements derived from other law. Consistent with that principal, and because the current Ethical Rules related to conflicts of interest would require an affected client to waive a conflict before a government lawyer could act in accordance with their legal authority or duty in some circumstances, the proposed rule amendments would eliminate client waiver if (and only if) certain prerequisite requirements have been met by the government lawyer or law office.[footnoteRef:1]  [1:  Giving clients the right to waive a conflict in situations where the government lawyer has a legal duty to take action that is adverse to the client is tantamount to giving the client, through the Ethical Rules, the power to block a government lawyer from fulfilling their obligations under other law, a situation that implicates the doctrine of separation of powers.] 

	Specifically, the proposed amendments to ER 1.7 state that no client waiver is required provided that the government lawyer or law office (1) has in place an organizational structure that allows for effective screening of lawyers who have confidential information that could be used to the detriment of an affected government client, (2) all government clients have been provided general notice of foreseeable circumstances which might lead to a conflict of interest and describes the government law office’s screening processes for such occasions, (3) a screen is implemented as soon as reasonably possible under the specific circumstances of a conflict, (4) the government lawyer or law office withdraws from the representation as soon as possible under the circumstances, and (5) to the extent permissible by other law, the government client is afforded an opportunity to seek replacement counsel.
	In addition to the above-described proposed amendments to ER 1.7, other proposed rule amendments would:
· Clarify existing law that government law offices are “law firms” as defined in ER 1.10; and
· Add language (often in the form of comments) to ERs 1.2, 1.9, 1.10, 1.13, 1.16, 5.1, 5.2 and 8.4 to assist with the interpretation of those rules as they pertain to government lawyers in general, and specifically to the obligations of government lawyers as derived from other law.
Proposed Rule Amendments
[bookmark: StartHere]	The proposed amendments are attached hereto in legislative format as Appendix “A.”
Conclusion
	Government lawyers are subject to the Ethical Rules and the regulatory authority of the Arizona Supreme Court as delegated to the State Bar of Arizona. This Petition would not alter that important fact. Currently, however, application of the Ethical Rules to government lawyers can be difficult, if not impossible, due in part to the fact that virtually all of a government lawyer’s duties and authority derive from other law, and therefore, the principle of the separation of powers demands that the regulation of government lawyers not impair those lawyers’ ability to meet their statutory and other legal authority and obligations. This Petition seeks to introduce a balance into the Ethical Rules, one that will require government lawyers to meet their duties of client communication and preservation of client confidences, without assigning to their clients a power that could nullify government lawyers’ ability to meet their legal duties and authority. This Petition thus seeks to provide much-needed guidance to government lawyers, government clients, and the State Bar of Arizona. 
Respectfully submitted this 24th day of March, 2022.
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