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IN THE SUPREME COURT
STATE OF ARIZONA

In the Matter of Supreme Court No. R-22-

PETITION TO AMEND PARTS OF
RULE 42, RULES OF THE SUPREME | pULE 28 PETITION
COURT OF ARIZONA (ETHICAL
RULES 1.0, 1.2, 1.7, 1.9, 1.10, 1.13,
1.16,5.1,5.2 AND 8.4)

Petitioner respectfully submits this petition on behalf of the Arizona

Attorney General’s Office.
Introduction

This Petition seeks to provide clarity and guidance for all Arizona
government lawyers, their clients, and the State Bar of Arizona, in regard to
government lawyers’ obligations as members of the legal profession, whose
conduct can be governed, not only by the Arizona Rules of Professional Conduct
(the “Ethical Rules”), but also by other law, including the state and federal

constitutions, statutes, city charters, codes and ordinances, and in some
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circumstances, the common law. Under certain circumstances, government lawyers
currently can struggle to harmonize their ethical and legal obligations due to a lack
of specificity in the Ethical Rules in respect to the unique circumstances that
pertain to them.

The Ethical Rules currently recognize the existence of competing obligations
of government lawyers. For example, Paragraph [18] of the Preamble to the Ethical
Rules describes government lawyers’ special circumstances as follows:

Under various legal provisions, including constitutional,
statutory and common law, the responsibilities of
government lawyers may include authority concerning
legal matters that ordinarily reposes in the client in
private client-lawyer relationships. For example, a lawyer
for a government agency may have authority on behalf of
the government to decide upon settlement or whether to
appeal from an adverse judgment. Such authority in
various respects is generally vested in the attorney
general and the state’s attorney in state government, and
their federal counterparts, and the same may be true of
other government law officers. Also, lawyers under the
supervision of these officers may be authorized to
represent  several =~ governmental  agencies  in
intragovernmental legal controversies where a private
lawyer could not represent multiple clients. They also
may have authority to represent the “public interest” in
circumstances where a private lawyer may not be
authorized to do so. The Rules do not abrogate any such
authority.

Similarly, comment [9] to ER 1.13 states:
The duty defined in this Rule applies to governmental

organizations. Defining precisely the identity of the client
and prescribing the resulting obligations of lawyers may
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be difficult in the governmental context. See [Preamble]
[18]. Although in some circumstances the client may be a
specific agency, it may also be a branch of government,
such as the executive branch, or the government as a
whole. For example, if the action or failure to act
involves the head of a bureau, either the department of
which the bureau is a part or the relevant branch of
government may be the client for purposes of this Rule.
Moreover, in a matter involving the conduct of
government officials, a government lawyer may have
authority to question such conduct more extensively than
that of a lawyer for a private organization in similar
circumstances. Thus when the client is a governmental
organization, a different balance may be appropriate
between maintaining confidentiality and assuring that the
wrongful act is prevented or rectified, for public business
is involved. In addition, duties of lawyers employed by
the government or lawyers in military service may be
defined by statutes or regulation. See [Preamble].
Government lawyers also may have authority to represent
the “public interest” in circumstances where a private
lawyer would not be authorized to do so.

These passages from the Ethical Rules describe the fact that public lawyers’
duties and obligations differ materially from those of private sector lawyers;
however, the Ethical Rules currently do not provide guidance to government
lawyers, their clients, or the State Bar of Arizona, about how to properly interpret
and apply the Ethical Rules to government lawyers in some circumstances.

The objective of this Petition, therefore, is to provide clarity in the
application and interpretation of the Ethical Rules as they pertain to the obligations

and authority of government lawyers that derive from other law.
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Authority and Obligations of Government Lawyers as Mandated by Other
Law

An illustrative sampling of the legal requirements that pertain to and govern

the conduct of Arizona government lawyers is included in Appendix ‘B’ hereto.
Overview of Proposed Rule Amendments

The rule amendments proposed herein are derived from and are consistent
with the practices of Arizona Attorneys General for decades and are intended to
address through clarity in the Ethical Rules specific situations where other law
authorizes or mandates that a government lawyer investigate and/or pursue an
action (civil or criminal) against a government actor or agency that in other
circumstances is a client of the government lawyer. The quandary that the
proposed amendments seek to address is how to maintain fundamental principles
of the legal profession, such as communication and protection of client
confidences, without impeding, modifying or even abrogating government
lawyers’ lawful authority and duties that derive from other law. To that end, the
proposed amendments maintain the current statements in the Ethical Rules that the
Rules do not impede, inhibit, modify or abrogate legal authority or requirements
derived from other law. Consistent with that principal, and because the current
Ethical Rules related to conflicts of interest would require an affected client to
waive a conflict before a government lawyer could act in accordance with their

legal authority or duty in some circumstances, the proposed rule amendments
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would eliminate client waiver if (and only if) certain prerequisite requirements
have been met by the government lawyer or law office.!
Specifically, the proposed amendments to ER 1.7 state that no client waiver

is required provided that the government lawyer or law office (1) has in place an

organizational structure that allows for effective screening of lawyers who have
confidential information that could be used to the detriment of an affected
government client, (2) all government clients have been provided general notice of
foreseeable circumstances which might lead to a conflict of interest and describes
the government law office’s screening processes for such occasions, (3) a screen is
implemented as soon as reasonably possible under the specific circumstances of a
conflict, (4) the government lawyer or law office withdraws from the
representation as soon as possible under the circumstances, and (5) to the extent
permissible by other law, the government client is afforded an opportunity to seek
replacement counsel.

In addition to the above-described proposed amendments to ER 1.7, other
proposed rule amendments would:

¢ (larify existing law that government law offices are “law firms” as defined

! GiVinlg1 clients the right to waive a conflict in situations where the government
lawyer has a legal duty to take action that is adverse to the client is tantamount to
Flvmg the client, through the Ethical Rules, the power to block a government
awyer from fulfilling their obligations under other law, a situation that implicates
the doctrine of separation of powers.
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in ER 1.10; and
e Add language (often in the form of comments) to ERs 1.2, 1.9, 1.10, 1.13,
1.16, 5.1, 5.2 and 8.4 to assist with the interpretation of those rules as they
pertain to government lawyers in general, and specifically to the obligations
of government lawyers as derived from other law.
Proposed Rule Amendments
The proposed amendments are attached hereto in legislative format as
Appendix “A.”
Conclusion
Government lawyers are subject to the Ethical Rules and the regulatory
authority of the Arizona Supreme Court as delegated to the State Bar of Arizona.
This Petition would not alter that important fact. Currently, however, application of
the Ethical Rules to government lawyers can be difficult, if not impossible, due in
part to the fact that virtually all of a government lawyer’s duties and authority
derive from other law, and therefore, the principle of the separation of powers
demands that the regulation of government lawyers not impair those lawyers’
ability to meet their statutory and other legal authority and obligations. This
Petition seeks to introduce a balance into the Ethical Rules, one that will require
government lawyers to meet their duties of client communication and preservation

of client confidences, without assigning to their clients a power that could nullify
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government lawyers’ ability to meet their legal duties and authority. This Petition
thus seeks to provide much-needed guidance to government lawyers, government

clients, and the State Bar of Arizona.

Respectfully submitted this 24th day of March, 2022.

JENNINGS, STROUSS & SALMON, P.L.C.

—

ey (O

By

J. Scott Rhodes

Ashley M. Mahoney

Attorneys for the Arizona Attorney
General’s Office

One East Washington Street, Suite 1900
Phoenix, Arizona 85004-2554
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APPENDIX A
PROPOSED RULE AMENDMENTS
(Legislative Format)

ER 1.0. Terminology

NEW COMMENT: A government law office is a “firm” or “law firm” for purposes of
these rules.
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ER 1.2. Scope of Representation and Allocation of Authority Between Client and
Lawyer

NEW COMMENT: Government lawyers or law offices might, in certain circumstances,
have statutory or common-law authority or obligations that are inconsistent with the
stated objectives of a government client. This rule does not abrogate or modify such
authority or obligations. Reasonably foreseeable limitations on the ability of a
government lawyer or law office to pursue the objectives of a government actor or
agency should be communicated to the government actor or agency at the earliest
opportunity after such limitations become known to the government lawyer or law office.
In such an event, alternative counsel should be provided to the government actor or
agency within any limitations established by other law. See also ER 1.7(d), 1.10, and
1.13.
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ER 1.7. Conflict of Interest: Current Clients

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the
representation involves a concurrent conflict of interest. A concurrent conflict of interest
exists if:

(1) the representation of one client will be directly adverse to another client; or

(2) there is a significant risk that the representation of one or more clients will be
materially limited by the lawyer’s responsibilities to another client, a former client or a
third person or by a personal interest of the lawyer.

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a),
a lawyer may represent a client if each affected client gives informed consent, confirmed
in writing, and:

(1) the lawyer reasonably believes that the lawyer will be able to provide competent and
diligent representation to each affected client;

(2) the representation is not prohibited by law; and

(3) the representation does not involve the assertion of a claim by one client against
another client represented by the lawyer in the same litigation or other proceeding before
a tribunal.

(c) A lawyer may not represent a party in asserting a claim against another party
represented by a firm if the same person or entity holds an ownership interest, directly or
indirectly, of 10 percent or more, or has managerial authority comparable to that of a
partner, in the lawyer’s firm and the other firm.

(d) If facts pertaining to the representation by a government lawyer or law office of a
government actor or agency that is a client of the government lawyer or law office would
constitute a conflict of interest pursuant to subsection (a), the government lawyer or law
office may withdraw from representing the government actor or agency and proceed with
the conflicting representation without the consent of the affected client, provided that:

(1) The conflicting representation arises from a reasonable interpretation by the
government lawyer or law office of statutory or common-law duties of that lawyer or law
office;
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(2) The government lawyer or law office has in place an organizational structure
that is reasonably calculated to enable separation of lawyers who had represented the
government actor of agency in the same or substantially related matter and who have
confidential information related thereto from lawyers who will undertake the legal
services of the conflicting matter;

(3) The client government actor or agency has been provided general notice of the
possibility of such conflicts arising due to statutory or common-law duties of the
government lawyer or law office, and of the organizational structure and policies of the
government lawyer or law office designed to protect the interests of the government actor
or agency to the greatest feasible extent without impeding the ability of the government
law or law office to meet statutory and common-law duties;

(4) The client government actor or agency receives specific notice of the conflict of
interest of the government lawyer or law office that is as timely as reasonably possible
under the circumstances giving rise to the conflict; and

(5) The government lawyer or law office promptly moves to withdraw from
representation of the government actor or agency in any pending litigation affected by the
conflict, and seeks reasonable protective orders to allow the government actor or agency
to retain replacement counsel and/or seek other protective measures.

NEW COMMENT: Government lawyers or law offices may in some circumstances
have authority or be legally required to engage in conduct that would be considered a
conflict of interest for a lawyer representing private sector clients pursuant to subsection
(a). See Preamble, | [18]. The conflicts of interest rules do not abrogate or modify
statutory or common-law duties or authority of a government lawyer or law office. In the
event of a conflict of interest that arises from the reasonable interpretation by a
government lawyer or law office of its statutory or common-law duties, the government
lawyer or law office shall give as much advance notice thereof to all affected government
clients. The notice should be given as early as reasonably possible after the government
lawyer or law office has actual notice of the specific facts and circumstances that give
rise to the conflict. The timing and substance of the notice are to be determined under the
facts and circumstances giving rise to the conflict of interest. Provided the notice is given
under the exercise of the reasonable professional judgment of the government lawyer of
law office under the facts and circumstances in existence at the time of such judgment,
the timing and substance thereof should not be a subject of disciplinary investigation. The
government lawyer or law office is not required to request or obtain a waiver from an
affected government actor or agency under such circumstances. A government lawyer or
law office, however, should give periodic general notice to all government actors or
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agencies who are from time to time clients of the government lawyer or law office. Such
general notice should describe possible situations that foreseeably could give rise to a
disqualifying conflict of interest. The general notice also should include a description of
the organizational structure and policies of the government law office as they relate to
screening procedures that will be implemented in the event of a conflict, and the
circumstances under which the government client may be entitled to independent
representation. (Selection of and payment for alternative counsel are issues of law beyond
the scope of these rules.) If a government lawyer or law office is required to withdraw
from representation of a government client due to a conflict of interest, the government
lawyer or law office shall make reasonable efforts to minimize prejudice to the
government client by providing as much advance notice as possible under the
circumstances, seeking to continue any judicial procedure or decision that might be
affected by the withdrawal to the detriment of the interests of the government client, and
facilitating to the extent possible appointment of replacement counsel. In conjunction
with the termination of an attorney-client relationship for a particular matter due to a
conflict of interest, the government lawyer or law office shall take reasonable screening
measures to assure that no confidential information obtained about the subject-matter at
1ssue shall be divulged to or used by any affected lawyers of the government office. A
conflict of interest governed under section (d) does not preclude representation of the
affected government client by the government lawyer or law office in other unrelated
matters as may be required or permitted by other law.
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ER 1.9. Duties to Former Clients

NEW COMMENT: Former client conflicts of interest involving a government lawyer
and law office and a government client do not require a waiver by the client if the
conditions of ER 1.7(d)(1)-(5) are met.
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ER 1.10. Imputation of Conflicts of Interest: General Rule

(e) Disqualification of government lawyers and law offices in respect to representation of
a government actor or agency is egoverned by ER 1.7(d). Government lawyers and law
offices are permitted to implement organizational structures and policies allowing for the
screening of lawyers. ER 1.7(d), 1.9 cmt. [ _]. General notice to all government clients
related to the structures and policies of the law office, and of foreseeable situations in
which a screen might be implemented by the office, is sufficient to constitute notice
under this rule. Whether a government client has standing to challenge the organization
and policies of a government law office is an issue of law beyond the scope of these rules
to the extent that resolution of such a challenge requires interpretation of the statutory and
common-law duties of the government lawyer or law office The disqualification of
lawyers associated in a non-government firm with former or current government lawyers
is governed by ER 1.11.
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ER 1.13. Organization as Client

COMMENTS

Government Agency

[9] The duty defined in this Rule applies to governmental organizations. Defining
precisely the identity of the client and prescribing the resulting obligations of lawyers
may be more difficult in the government context and may be prescribed by other law.
See Seepe-Preamble [18]. Although in some circumstances the client may be a specific
agency, it may also be a branch of government, such as the executive branch, or the
government as a whole. For example, if the action or failure to act involves the head of a
bureau, either the department of which the bureau is a part or the relevant branch of
government may be the client for purposes of this Rule. Moreover, in a matter involving
the conduct of government officials, a government lawyer may have authority or be
required by statutory or common-law duty to investigate and question such conduct mere
extensivelywhere—than—that-ef a lawyer for a private organization might be prohibited
from doing so in similar circumstances. Thus, when the client is a governmental
organization, a different balance may be appropriate between maintaining confidentiality
and assuring that the wrongful act is prevented or rectified, for public business is
involved. In addition, duties of lawyers employed by the government or lawyers in
military service may be defined by statutes and regulation. FThisRule-doesnotlimitthat
avtherity—See SeepePreamble. Government lawyers also may have authority to
represent the "public interest" in circumstances where a private lawyer would not be
authorized to do so. This Rule does not abrogate or modify any statutory or common-law
authority or requirement of government lawyers, nor does it affect the ability of
government lawyers to act in accordance with their reasonable interpretation of such
authority or requirements.

[10] A government lawyer may have an obligation to render advice to a government
entity and constituents of a government entity. Normally, the government entity, rather
than an individual constituent, is the client. Some government lawyers may alse—be
elected officials, or the employees of elected officials, who have statutory obligations to
take formal action against individual eesnstitwents—government actor or agency clients
under certain circumstances. This Rule does not abrogate or modify any statutory or
common-law authority or requirement of government lawyers, nor does it affect the
ability of government lawyers to act in accordance with their reasonable interpretation of
such authority or requirements. The government lawyer ;—therefere;—must make
reasonable efforts under the facts and circumstances known at the time to clearly identify
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the client and disclose to the-individual constituents any limitations that are imposed on
the lawyer's other legal obligations. See ER 1.2(c) and related comments; ER 1.4, ER 1.7,
and ER 1.9. Further, where a conflict arises between a constituent and the government
entity the lawyer represents or between constituents of the same government entity, the
lawyer must make the identity of the client clear to the constituents and determine which
constituent has authority to act for the government entity in each instance.
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ER 1.16. Declining or Terminating Representation

(e) Withdrawal by a government lawyer or law office based on a conflict of interest is
ooverned by ER 1.7(d).
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ER 5.1. Responsibilities of Lawyers Who Have Ownership Interests or are
Managers or Supervisors

(a) A lawyer who has an ownership interest in a firm, and a lawyer who individually or
together with other lawyers possesses comparable managerial authority in a firm, shall
make reasonable efforts to ensure that the firm has in effect internal policies and
procedures giving reasonable assurance that all lawyers and nonlawyers in the firm
conform to these Rules of Professional Conduct.

(1) Internal policies and procedures include, but are not limited to, those designed to
detect and resolve conflicts of interest, maintaining confidentiality, identifying dates by
which actions must be taken in pending matters, account for client funds and property
and ensure that inexperienced lawyers are properly supervised.

(2) Other measures may be reguired-appropriate depending on the firm’s structure and the
nature of its practice.

(b) A lawyer having direct supervisory authority over another lawyer shall make
reasonable efforts to ensure that the other lawyer conforms to the Rules of Professional
Conduct. The degree of supervision required is that which is reasonable under the
circumstances, taking into account factors such as the size and nature of the firm, the
experience of the person who is being supervised and the amount of work supervised.
Whether a lawyer has supervisory authority may vary given the circumstances.

(c) A lawyer shall be personally responsible for another lawyer’s violation of the Rules of
Professional Conduct if:

(1) the lawyer orders or, with knowledge of the specific conduct, ratifies the conduct
involved; or

(2) the lawyer has an ownership interest in or has comparable managerial authority in the
firm in which the other lawyer practices, or has direct supervisory authority over the
other lawyer, and knows of the conduct at a time when its consequences can be avoided
or mitigated but fails to take reasonable remedial action.

(1) Appropriate remedial action by an owner or managing lawyer depends on the
immediacy of that lawyer’s involvement and the seriousness of the misconduct.
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(i1) A supervisor must intervene to prevent avoidable consequences of misconduct if the
supervisor knows that the misconduct occurred.

NEW COMMENT: The structure of a government law office might be affected to some
degree by the statutory or common-law requirements applicable to the office. This rule
should not be interpreted to modify or impede compliance with such requirements.
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ER 5.2. Responsibilities of a Subordinate Lawyer

NEW COMMENT: A lawyer employed by a government law office may rely on
the structure of such office in respect to the lawyer’s representation of a
government client with respect to notification of actual or potential conflicts of
interest and screening procedures. See ER 1.7(d), 1.9, and 1.10.
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ER 8.4. Misconduct

NEW COMMENT: Government lawyers and law offices may have duties and
authority under other law that requires or authorizes them to take certain actions
that would be prohibited for private lawyers to undertake. Actions taken based on a
reasonable interpretation of those duties should not be a ground for discipline.
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APPENDIX B

Illustrative Sampling of Legal Obligations of Governmental Lawyers

ATTORNEY GENERAL

Approximately 100 statutes govern the duties, responsibilities and authority

of the Arizona Attorney General. Below are a few such statutes, with a
parenthetical describing the authorized or mandated action in respect to state actors
and agencies:

AR.S. § 32-2111 (advising);
AR.S. § 41-192.02 (representing);
AR.S. § 44-1524 (investigating);
AR.S. § 16-452(B) (approving);
A.R.S. § 12-1841(D) (intervening);
AR.S. § 26-177 (opining);

A.R.S. § 16-1021 (enforcing);
A.R.S. § 28-333 (defending);
A.R.S. § 20-152 (prosecuting).

COUNTY ATTORNEY
Among other statutory duties, each County Attorney is required to:

“Act as the legal advisor to the board of supervisors . . . and oppose claims
against the county which the county attorney deems unjust or illegal.”
AR.S. § 11-532(A)(9).

In respect to other elected county officers, provide written opinions “on
matters relating to the duties of their offices.” A.R.S. § 11-532(A)(7).
Recovery or prevention of illegal payments. A.R.S. § 11-641(C).
Representation of school districts in some circumstances. A.R.S. § 11-
532(A)(10).

Representation of community college districts in some circumstances.
AR.S. § 11-532(11).

Representation of county jail districts in some circumstances. A.R.S. § 48-
4002(F).

CITY ATTORNEY

City charters and/or city codes establish the identity of a City Attorney’s

8159153v1(56766.14)



client, and the duties, authority and obligations thereof. For example:
Prescott:
= Prescott, Ariz. Code § 2-9-1 (2021) DEPARTMENT CREATED:

“There 1s hereby created a Legal Department, said Department to be under
the supervision of the City Attorney. The City Attorney will report to and be
responsible for the operation of the Legal Department to the City Council.”

= Prescott, Ariz. Code § 2-9-4 (2021) CIVIL DIVISION; FUNCTION:

“The Civil Division shall have the responsibility of advising the City
Council, City Manager, and all departments, committees and commissions
within the City; of preparing and/or reviewing all documents, contracts,
resolutions, ordinances and policies; shall lobby for or against legislation on behalf
of the City; will review all claims filed against the City as more particularly set
forth in Title I, Chapter 10 of the City Code; will defend the City against all
lawsuits filed against the City; and will prosecute on behalf of the City all civil
violations of the City Code and other City Codes and ordinances.” (Emphasis
added.)

Tempe

= Tempe City Charter art. II, § 2.08(c):

City attorney. There shall be a city attorney appointed by the council, with
the assistance of the manager. He/she shall serve as chief legal advisor to the
council, the managers, and all city departments, offices and agencies. He/she
shall represent the city in all legal proceedings and shall perform any other duties
prescribed by this Charter, law, or ordinance. He/she shall serve at the pleasure of
the council. (Emphasis added.)

Mesa:

City of Mesa Charter art. IV, § 401(B):

CITY ATTORNEY. The Council shall appoint a City Attorney and fix his
compensation. He shall serve as the chief legal advisor to the Council, the
Manager, and all City departments, offices, and agencies. He shall represent the
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City in all legal proceedings and shall perform any other duties prescribed by this
Charter, law, or ordinance. The City Attorney shall serve at the pleasure of the
Council. (Emphasis added.)

In addition to the preceding illustrative sampling of authority, city
ordinances might give direction and authority to city attorneys on specific
issues.
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