SUPREME COURT OF ARIZONA
In the Matter of Arizona Supreme Court
No. R-21-0009
RULE 32, 42 (ER 8.3) AND 48,
RULES OF THE SUPREME COURT OF
ARIZONA AND NEW RULE 32.1

W \o/ o/ o/ o/

FILED 08/30/2021

ORDER AMENDING RULES 32, 42 (ER 8.3) AND 48, AND ADOPTING NEW
RULE 32.1, OF THE RULES OF THE SUPREME COURT OF ARIZONA

A petition having been filed to amend Rule 32, 42 (ER 8.3)
and 48 of the Rules of the Supreme Court of Arizona and adopt a
new Rule 32.1 of the same rules, and a comment having been
received, and having considered the petition and comment,

IT IS ORDERED that Rule 32, 42 (ER 8.3) and 48 of the Rules
of the Supreme Court of Arizona are amended and a new Rule 32.1
of the same rules is adopted in accordance with the attachment
to this order, effective January 1, 2022.

DATED this 30th day of August, 2021.

/s/
ROBERT BRUTINEL
Chief Justice
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ATTACHMENT!?
RULES OF THE SUPREME COURT OF ARIZONA

Rule 32. Organization of the State Bar of Arizona
(a)-(c) [No change]

(d) Powers of the Board. The state bar shall be governed by the Board of Governors,
which shall have the powers and duties prescribed by this court. The board shall:

1. -10. [No change]

11. Establish, maintain, and fund the administration of a voluntary member
assistance program to assist lawyers whose performance may be impaired by a mental,
emotional, or behavioral condition, including use of alcohol or other drugs.

(e)-(m) [No change]

Rule 32.1. Member Assistance Program.

(a) Duty to Establish, Maintain, and Administratively Fund. The board of
governors of the state bar shall establish, maintain, and administratively fund a voluntary
member assistance program to assist lawyers whose performance may be impaired by a
mental, emotional, or behavioral condition, including use of alcohol or other drugs.

(b) Participation Voluntary. Participation by a lawyer in the member assistance
program is voluntary.

(c) Confidentiality. All information received by the member assistance program,
including staff and volunteers, is a privileged communication which, unless authorized by
the lawyer to whom the information relates, shall not be disclosed to any person or entity
outside the member assistance program and shall not be discoverable or admissible in any
civil proceeding or disciplinary proceeding. This rule is not meant to preclude the use of
information independently discovered from a source separate from the member assistance

program.

(d) Immunity. A person who reports or fails to report information, or a person who
takes action or fails to take action, or a person who receives information, while
participating in the member assistance program is immune from civil liability, providing
the person has acted in good faith and without malice. A presumption of good faith and
absence of malice applies, and a person alleging lack of good faith or presence of malice
has the burden of proof.

L Additions to the text of the rule are shown by underscoring and deletions of text
are shown by strike-through.
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Rule 42. ARIZONA RULES OF PROFESSIONAL CONDUCT

* * *

ER 8.3. Reporting Professional Misconduct

(@) A lawyer who knows that another lawyer has committed a violation of the Rules
of Professional Conduct that raises a substantial question as to that lawyer’s honesty,
trustworthiness or fitness as a lawyer in other respects, shall inform the appropriate
professional authority, except as otherwise provided in these Rules or by law.

(b) A lawyer who knows that a judge has committed a violation of applicable rules of
judicial conduct that raises a substantial question as to the judge’s fitness for office shall
inform the appropriate authority, except as otherwise provided in these Rules or by law.

(c) Thrs Rule does not requrre drsclosure of mformatron otherwise protected by ER

(d) This Rule does not require disclosure of information about another lawyer or a
judge as a result of participation in an approved lawyer assistance program. A lawyer
shall not disclose that information except as permitted by rules applicable to the program

or by law.

COMMENT [2003 AMENDMENT]
[1] - [4] [No change]

[5] Information about a lawyer's or judge's misconduct or fitness may be received by a
lawyer in the course of that lawyer's participation in an approved lawyers or judges
assistance program. In that circumstance, providing for the—cenfidentiality—of-—such
nformation an exception to the reporting requirements of paragraphs (a) and (b) of this
Rule encourages lawyers and judges to seek treatment through such a program.
Conversely, without such eenfidentiality an exception, lawyers and judges may hesitate
to seek assistance from these programs, which may then result in additional harm to their
professronal careers and addrtronal |njury to the welfare of clients and the public. Fhe

Therefore this Rule provides that a Iawver IS not requrred to drsclose such mformatron in

complying with the reporting requirements of paragraphs (a) and (b), and that a lawyer is
prohibited from disclosing that information except as permitted by rules applicable to the
assistance program or by law. Participation by a lawyer in an approved assistance
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program includes lawyers and judges seeking assistance as well as lawyers and judges

seeking to provide assistance.

COMMENT TO 2021 AMENDMENT TO ER 8.3(C)
[No change]

Rule 48. Rules of Construction
(a)-(k) [No change]

() I'mmunity from Civil Suit. Communications to the court, state bar, committee,
presiding disciplinary judge, acting presiding disciplinary judge, hearing panel members,
settlement officers, mediators, the client protection fund, the peer review committee, the
fee arbitration program, the commlttee on the Rules of Professmnal Conduct, menitorsof

A ams participants in
an approved member asswtance program including those seeklnq assistance and those
seeking to provide assistance, participants or staff of a State Bar law office or practice
management assistance programs, state bar staff relating to lawyer misconduct, lack of
professionalism or disability, and testimony given in the proceedings shall be absolutely
privileged conduct, and no civil action predicated thereon may be instituted against any
complainant or witness. Members of the board, members of the committee, the presiding
disciplinary judge, hearing panel members, the peer review committee, client protection
fund trustees and staff, fee arbitration committee arbitrators and staff, the Committee on
the Rules of Professional Conduct, menitors—of-the-Member-Assistance-orLaw-Office
Management—Assistance—Programs participants in an approved member assistance

program, including those seeking assistance and those seeking to provide assistance, or
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participants or staff in a State Bar law office or practice management assistance program,
state bar staff, and court staff shall be immune from suit for any conduct in the
participation in the program.

(m) [No change]
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