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COMMENT ON PETITION 

 

 
The Department of Child Safety (DCS or the Department), by and through 

undersigned counsel, offers its comment under Rule 28(d), Arizona Rules of the 

Supreme Court, to the proposed Arizona Rules of Procedure for the Juvenile Court 

(Juvenile Rules) and provides the attached Appendix outlining its suggested 

changes to the proposed Juvenile Rules. 

I. Introduction. 

The Department is a party to nearly all dependency, Title 8 guardianship, 

and termination actions, and it has a significant interest in the rules governing 

https://1.next.westlaw.com/Document/NFC04BF0066DC11DCA632B52023A193A9/View/FullText.html?listSource=Search&navigationPath=Search%2fv1%2fresults%2fnavigation%2fi0ad73aa600000178ad39dafb6acc9ce6%3fppcid%3d515af3c201a84fcc89330e4a4789027d%26Nav%3dMULTIPLECITATIONS%26fragmentIdentifier%3dNFC04BF0066DC11DCA632B52023A193A9%26parentRank%3d0%26startIndex%3d1%26contextData%3d%2528sc.Search%2529%26transitionType%3dUniqueDocItem&list=MULTIPLECITATIONS&rank=0&listPageSource=15e86ff650ba8e75c1a200355ab1b949&originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&enableBestPortion=True&docSource=c9dd2cd627f040259581bc17b2f9c272


 
 

2 

those matters.  The Department therefore offers its comments to the following nine 

rules in numerical order.   

II. Comments on Part I, General Provisions; Specifically, Rule 104.  

Current Juvenile Rule 45(C) governs the admissibility of written reports 

prepared by DCS’s child safety workers (CSWs) and provides that “[p]rior to any 

dependency hearing, the court may review reports prepared by the child safety 

worker and shall admit those reports into evidence if the worker who prepared the 

report is available for cross-examination and the report was disclosed to the 

parties” according to timelines determined by the type of hearing.  Ariz. R.P. Juv. 

Ct. 45(C) (emphasis added).   

Proposed Rule 104(d)(2), however, flips the requirements:  “In any 

dependency, Title 8 guardianship, or termination hearing, the court must review a 

child safety worker’s report and may admit the report into evidence if the worker 

or workers who prepared or approved the report are available for cross-

examination and the report was disclosed to the parties” according to relevant 

timelines.  (Proposed Rule 104, emphasis added.)   

Mandating the reports’ admission as required by current Rule 45 serves 

important purposes.  The Legislature requires DCS to submit written reports, and 

DCS submits progress reports for permanency and dependency review hearings.  

See A.R.S. §§ 8-824(H) (PPH report); 8-872(E) (guardianship report); 8-536 
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(termination petition social study).  In light of the Legislature’s mandate to prepare 

reports for the court, the proposed rule diminishes the reports’ evidentiary 

importance and undermines the statutes.  

The Department’s reports contain valuable information regarding the 

family’s history, the circumstances that brought the family into court, the efforts to 

remediate those circumstances, and the success of such efforts.  Courts routinely 

review the reports prior to review hearings and contested matters.  Parents can 

challenge the contents of those reports by cross-examination.  Any challenges to 

information in a report should go to its weight, not its admissibility.  It is then up 

to the juvenile court as the trier of fact to “weigh the evidence, observe the parties, 

judge the credibility of witnesses, and make appropriate findings.”  Jesus M. v. 

Ariz. Dep’t of Econ. Sec., 203 Ariz. 278, 280, ¶ 4 (App. 2002).  Admitting the 

reports into evidence ensures a clear record of the information the court 

considered; failing to admit the reports into evidence could undermine appellate 

review of the juvenile court’s decisions.  

Further, appellate courts have upheld the practice of admitting properly 

disclosed reports.  James A. v. Dep’t of Child Safety, 244 Ariz. 319, 322, ¶ 8 (App. 

2018) (discussing the admissibility of a report and noting the court’s responsibility 

to “hear any competent and potentially significant evidence that bears on the best 

interests of the child”).  The court of appeals noted that requiring the report to be 
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timely disclosed and making the preparer available for cross-examination 

adequately protect a parent’s due process rights.  Maricopa Cty. Juv. Action No. 

JD-6123, 191 Ariz. 384, 391 (App. 1997) (discussing an earlier version of the rule 

mandating admission of CSW reports).  The appellate court previously upheld 

A.R.S. § 8-537(B) (providing that the juvenile court “may consider any and all 

reports required by [A.R.S. Title 8, ch. 4, art. 5] or ordered by the court pursuant to 

[that] article and such reports are admissible in evidence without objection” 

(emphasis added)), concluding that it was “a ‘reasonable and workable’ 

supplement to the rules of evidence” insofar as it “does not conflict with or engulf 

a general rule of admissibility, but rather provides a narrow exception to the 

hearsay rule for reports required by statute.”  Maricopa Cty. Juv. Action No. JS-

501904, 180 Ariz. 348, 353 (App. 1994). 

Finally, the change appears to directly contradict the comment to the rule 

proposed by the Juvenile Rules Task Force (JRTF), which states that “[t]here is no 

intent to change any result in any ruling on evidence admissibility.”  (Comment to 

2022 Amendment to Rule 104.)  Clearly the new language can change the result of 

a party’s attempt to admit a child safety worker’s report.   

In light of the long history requiring the admission of CSW reports, the 

statutes requiring the juvenile court to receive and consider such reports, and the 

appellate courts’ recognition of both the utility of such reports and the lack of 
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detrimental impact on the rights of parents when such reports are properly 

admitted, DCS requests that this Court amend proposed Rule 104(d)(2), (4), and 

(7) to reflect that the juvenile court “must review a child safety worker’s report 

and must admit the report into evidence” if the admission requirements are met.  

(See Appendix at 3.) 

III. Comments on Part II, Delinquency Provisions; Specifically, Rule 
218. 

Proposed Rule 218 addresses allegedly delinquent children who have been 

detained but have not had a required detention hearing within 24 hours.  Of 

concern here, proposed Rule 218(c)(2) requires the juvenile court to release such a 

child to DCS if no parent or other responsible person can be located to assume 

custody of the child.1  Ordering an allegedly delinquent child not already in DCS’s 

custody into its custody without a finding under A.R.S. § 8-821(B) violates the 

parents’ and child’s constitutional and statutory rights, violates the separation of 

powers, and unnecessarily forces the child and family to navigate both the 

delinquency and dependency systems.   

A. The Juvenile Court Lacks the Authority to Place a Child into 
DCS Custody as Outlined in Rule 218(c)(2). 

                                                           
 
1.  Current Rule 23(C) also requires the court to release a child to DCS under the 
same circumstances, but like the proposed rule, it also fails to comply with 
recently promulgated Rule 47.3, A.R.S. § 8-821, and Ninth Circuit case law, as set 
forth below. 
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Proposed Rule 218(c)(2) exceeds the authority of the juvenile court, a court 

of limited jurisdiction.  Although the juvenile court has “original jurisdiction over 

all delinquency proceedings” brought under A.R.S. Title 8 and “exclusive original 

jurisdiction over all [other] proceedings” brought under Title 8, A.R.S. § 8-

202(A), (B), its jurisdiction is nevertheless “as provided by the legislature or the 

people by initiative or referendum,” Ariz. Const. art. VI, § 15, and thus Title 8 

proceedings “and the court’s jurisdiction over them are circumscribed by statute,” 

Ariz. Dep’t of Econ. Sec. v. Stanford, 234 Ariz. 477, 479, ¶ 8 (App. 2014). 

 The juvenile court is responsible for two different, but occasionally co-

existing, types of proceedings involving juveniles: delinquency and dependency.  

A.R.S. § 8-202.  In a delinquency, the juvenile court has “inherent discretion . . . in 

determining the disposition of a delinquent,” Mohave Cty. Juv. Court No. J-96-

560, 189 Ariz. 515, 517 (App. 1997), but is still constrained by concepts of due 

process, In re Kory L., 194 Ariz. 215, 219 (App. 1999).  In a dependency, the 

juvenile court has certain “inherent powers for the protection of children,” but 

those powers may not be exercised in a way that is “inconsistent with statutory or 

constitutional provisions or other rules of the court.”  Stanford, 234 Ariz. at 480, ¶ 

12 (internal quotes and citations omitted). 

 Dependent children are those adjudicated to be “[i]n need of proper and 

effective parental care and control and who ha[ve] no parent or guardian. . . 
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willing to exercise or capable of exercising such care and control;” “[d]estitute or 

who [are] not provided with the necessities of life;” or living in a home that “is 

unfit by reason of abuse, neglect, cruelty or depravity by a parent” or custodian.  

A.R.S. § 8-201(15)(a).     

 Orders to take a child into custody in the dependency context are controlled 

by statutes enacted to address parents’ and children’s fundamental rights of 

familial association and freedom from unreasonable seizure.  See, e.g., Kirkpatrick 

v. Cty. of Washoe, 843 F.3d 784 (9th Cir. 2016).  A child may be taken into 

temporary custody only upon a court order, the child’s parent’s consent, or a 

showing of “exigent circumstances” including that temporary custody is clearly 

necessary to protect the child.  A.R.S. § 8-821(A), (D).  And any court order 

authorizing temporary custody under subsection (A) must be based “on a 

dependency petition filed by an interested person, a peace officer, a child welfare 

investigator or a child safety worker under oath or on a sworn statement or 

testimony” and a “finding that probable cause exists to believe that temporary 

custody is clearly necessary to protect the child from suffering abuse or neglect 

and it is contrary to the child’s welfare to remain in the home.”  A.R.S. § 8-

821(B); see also current Rule 47.3(A), (B).  And before seeking a temporary-

custody authorization, the party must state the “efforts made to determine the 

availability of less restrictive voluntary options, including care by a parent or 

https://1.next.westlaw.com/Document/NAC70DAE1A8F211E98797CB2877EC79B9/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7403500000179b5760701b88495c8%3Fppcid%3Ddb10aad912a44dd4bd528b87992d71ff%26Nav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DNAC70DAE1A8F211E98797CB2877EC79B9%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=ea42ee74647bce51c20b60499bb5da28&list=MULTIPLECITATIONS&sessionScopeId=91ffdbb075a82aeb75a446fae221c59c513f5b0996b79d9ab162b17fdacec630&ppcid=db10aad912a44dd4bd528b87992d71ff&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Ib5b38c20bec011e6bdb7b23a3c66d5b3/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=843+F.3d+784&docSource=e79a025927214754b5f98dfde48e299b
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https://1.next.westlaw.com/Document/N4BF755406EB011E8ABBEE50DE853DFF4/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=ars+8-821&docSource=1a63586af00f45dc99d78b2c3b0b81d0
https://1.next.westlaw.com/Document/N4BF755406EB011E8ABBEE50DE853DFF4/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=ars+8-821&docSource=1a63586af00f45dc99d78b2c3b0b81d0
https://1.next.westlaw.com/Document/NDEDCBF200C3C11E89C8ACEF0A36E6D58/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=ariz+rp+juv+ct+47.3&docSource=e438d9724f6d438e9e88a7d8ebf9074f
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relative, that effectively removes or controls the danger” that warrants temporary 

custody.  Ariz. R.P. Juv. Ct. 47.3(C)(1)(d).  None of these requirements are 

reflected in proposed Rule 218(c)(2).  As a result, the rule exceeds the juvenile 

court’s authority. 

B. Proposed Rule 218(c)(2) Ignores the Child’s and Parents’ 
Fundamental Right to Familial Association Without State 
Interference and Right to Due Process When the State Removes a 
Child from a Parent’s Custody. 

“A parent has a constitutional right to raise his or her child without 

government intervention” and the state—whether the court or DCS—“may not 

interfere with that fundamental right unless the court finds that: (1) the parent is 

unable to parent the child for any reason defined by statute; and (2) the parent has 

been afforded due process.”  Carolina H. v. Ariz. Dep’t of Econ. Sec., 232 Ariz. 

569, 571, ¶ 6 (App. 2013); see also Kent K. v. Bobby M., 210 Ariz. 279, 284, ¶ 24 

(2005) (citing Santosky v. Kramer, 455 U.S. 745, 753 (1982)) (parents’ 

fundamental liberty interest in custody of children); Timothy B. v. Dep’t of Child 

Safety, 250 Ariz. 139, ¶ 10 (App. 2020) (citing Stanley v. Illinois, 405 U.S. 645, 

651 (1972)) (parents’ and children’s shared right of association).  To that end, the 

Legislature and this Court “have established significant procedural safeguards to 

protect the fundamental right at stake in juvenile proceedings.”  Francine C. v. 

Dep’t of Child Safety, 249 Ariz. 289, 295, ¶ 12 (App. 2020).  Because of the 
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https://1.next.westlaw.com/Document/I405e7be0f3be11d9b386b232635db992/View/FullText.html?listSource=Search&navigationPath=Search%2fv1%2fresults%2fnavigation%2fi0ad62af000000179c89302ee07f98f34%3fppcid%3d98769e2d3bb24eb6aceec559ecdb2b88%26Nav%3dCASE%26fragmentIdentifier%3dI405e7be0f3be11d9b386b232635db992%26parentRank%3d0%26startIndex%3d1%26contextData%3d%2528sc.Search%2529%26transitionType%3dSearchItem&list=CASE&rank=5&listPageSource=72dfff6ef080ab1c662a7a8706e8ddba&originationContext=docHeader&contextData=(sc.Search)&transitionType=Document&isSnapSnippet=True&needToInjectTerms=False&enableBestPortion=True&docSource=1486837ade3d42519dfba8907d11506b
https://1.next.westlaw.com/Document/Ic1d342769c1e11d991d0cc6b54f12d4d/View/FullText.html?originationContext=docHeader&contextData=(sc.DocLink)&transitionType=Document&needToInjectTerms=False&docSource=6ddafc9328064bf091d00da02028a31d
https://1.next.westlaw.com/Document/If56ab53009af11eb8cddf39cfa051b39/View/FullText.html?listSource=Search&navigationPath=Search%2fv1%2fresults%2fnavigation%2fi0ad62af000000179c89302ee07f98f34%3fppcid%3d98769e2d3bb24eb6aceec559ecdb2b88%26Nav%3dCASE%26fragmentIdentifier%3dIf56ab53009af11eb8cddf39cfa051b39%26parentRank%3d0%26startIndex%3d1%26contextData%3d%2528sc.Search%2529%26transitionType%3dSearchItem&list=CASE&rank=2&listPageSource=72dfff6ef080ab1c662a7a8706e8ddba&originationContext=docHeader&contextData=(sc.Search)&transitionType=Document&isSnapSnippet=True&needToInjectTerms=False&enableBestPortion=True&docSource=528f1f749e0a454490ea1f2871ab31d1
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127099&pubNum=0000780&originatingDoc=If56ab53009af11eb8cddf39cfa051b39&refType=RP&fi=co_pp_sp_780_651&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_651
https://1.next.westlaw.com/Document/I2b8131f0b58011ea93a0cf5da1431849/View/FullText.html?originationContext=docHeader&contextData=(sc.DocLink)&transitionType=Document&needToInjectTerms=False&docSource=52d0cca17b484e22a15e26034ea78d85
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importance of those fundamental rights, “the rationality of statutes which abridge 

[the maintenance of the parent-child relationship] is subject to strict scrutiny.”  

Maricopa Cty. Juv. Action No. JS-7359, 159 Ariz. 232, 236 (App. 1988). 

Rule 218(c)(2) interferes with those fundamental rights by placing a child in 

DCS’s custody without a finding, or even an allegation, that the parent is unfit or 

that the child is in any way at risk.  Indeed, the rule does not require that anything 

more than a cursory effort to locate a parent or other responsible adult is made 

before the child is remanded into DCS’s custody.  This cannot satisfy the parents’ 

and child’s rights to due process.   

The Department recognizes that the child in question has a right to be 

released from detention when a timely hearing is not held.  That does not mean, 

however, that the child’s right to associate with family should be infringed upon, 

particularly when the child is not at risk of abuse or neglect.  

C. The Rule Usurps DCS’s Statutory Duty to Investigate Allegations 
of Abuse and Neglect Prior to Taking Custody of a Child. 

The Department is statutorily responsible for, among many other things, 

investigating and responding to allegations of child abuse and neglect.  See, e.g., 

A.R.S. § 8-304(B); Ariz. Dep’t of Econ. Sec. v. Superior Ct. [Estay], 178 Ariz. 

236, 240 (App. 1994) (noting DCS’s predecessor agency’s duty to “fully 

investigate all complaints of alleged dependency”).   

https://1.next.westlaw.com/Document/I06218529f46311d983e7e9deff98dc6f/View/FullText.html?originationContext=docHeader&contextData=(sc.DocLink)&transitionType=Document&needToInjectTerms=False&docSource=8e624efccf8344e2b71cfee0573971e5
https://1.next.westlaw.com/Document/NAFA632C0F00E11E38BD2F86D7AFED3BD/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=ars+8-304&docSource=ed9693c476e9476a856e974d4e97227b
https://1.next.westlaw.com/Document/Ib4c9bab2f59211d9b386b232635db992/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=178+ariz+240&docSource=85ef7b7f8cc3486ab3f4979a1b7ca00c
https://1.next.westlaw.com/Document/Ib4c9bab2f59211d9b386b232635db992/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=178+ariz+240&docSource=85ef7b7f8cc3486ab3f4979a1b7ca00c
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The Department fulfills its duty to investigate allegations of child abuse and 

neglect by receiving reports through a “centralized intake hotline” to ensure that 

investigations are handled in a timely, efficient, and transparent manner.  A.R.S. § 

8-455(A), (B).  The Department has specially trained investigators who are 

required to use “[u]niform safety and risk assessment tools to determine whether 

the conduct [in the report] constitutes abuse or neglect” and to determine whether 

the family is in need of services and whether the child needs to be taken into 

temporary custody.  A.R.S. § 8-456(A), (C), (E).  The Department, through its 

investigative function, may be able to locate and engage a parent to ensure that the 

child can be picked up by a parent or other responsible adult upon the child’s 

release from detention, avoiding the imposition of an unwarranted removal.  And, 

if after investigation DCS has determined that a child is not dependent, the 

juvenile court cannot order DCS to take responsibility for the child until the court 

has adjudicated the child dependent.2 

                                                           
 
2.  See Estay, 178 Ariz. at 240-41.  In Estay, the court of appeals recognized the 
juvenile court’s inherent power to substitute DCS’s predecessor agency as a 
petitioner to a dependency where that agency had independently concluded that 
the child should be adjudicated dependent.  But no Arizona court has held that the 
judiciary may usurp DCS’s executive authority to determine the conclusion of its 
own investigation by ordering DCS to take custody of a child that the agency has 
concluded after investigation is not dependent and to compel DCS to prove the 
opposite.   
 
 

https://1.next.westlaw.com/Document/NFDA61B93429911E685489DC8FA89CE59/View/FullText.html?originationContext=docHeader&contextData=(sc.Document)&transitionType=Document&needToInjectTerms=False&docSource=0540abf484eb420a9cb78b8458e90534
https://1.next.westlaw.com/Document/NFDA61B93429911E685489DC8FA89CE59/View/FullText.html?originationContext=docHeader&contextData=(sc.Document)&transitionType=Document&needToInjectTerms=False&docSource=0540abf484eb420a9cb78b8458e90534
https://1.next.westlaw.com/Document/NB1C3FDD1606311E78E2FF37A096C84E6/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=ars+8-456&docSource=03aeb82aee2f43f8b2a99977bde83211
https://1.next.westlaw.com/Document/Ib4c9bab2f59211d9b386b232635db992/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=178+ariz+240&docSource=85ef7b7f8cc3486ab3f4979a1b7ca00c
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In 2019, the Legislature limited an interested party’s ability to file a 

dependency petition concerning a child who is involved in delinquency 

proceedings.  A.R.S. § 8-841(B).  Such a petition cannot be filed until the 

petitioner contacts DCS’s hotline “at least fourteen days before filing the petition 

and provides [DCS] with notice of the intent to file a petition” and the facts 

supporting the allegations to be contained in the petition.  A.R.S. § 8-841(B)(1).  

Importantly, if a petition is filed under subsection (B), “the court may not issue 

any temporary orders with respect to the department, including placing the child in 

the department’s legal or physical custody.”  A.R.S. § 8-841(H).  The court must 

“provide the department . . . at least seventy-two-hours written or electronic notice 

of [a] hearing [on the petition] and an opportunity to be heard as to any proposed 

orders.”  Id.  The law provides DCS the opportunity to investigate whether an 

allegedly delinquent child lacks proper and effective parental care and control 

before that child is unilaterally placed into DCS custody. 

For all of the reasons outlined above, this Court should modify proposed 

Rule 218(c)(2).  (See Appendix at 4.)  

IV. Comments on Part III, Dependency, Guardianship, and 
Termination of Parental Rights; Specifically Rules 313, 324, 329, 
333, 334, and 335. 

A. Rule 313. 

https://1.next.westlaw.com/Document/NAC5897F1A8F211E9968DAC6EC2EF1BE9/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=ars+8-841&docSource=a136b45e11064b3493274dcbb9aea6c8
https://1.next.westlaw.com/Document/NAC5897F1A8F211E9968DAC6EC2EF1BE9/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=ars+8-841&docSource=a136b45e11064b3493274dcbb9aea6c8
https://1.next.westlaw.com/Document/NAC5897F1A8F211E9968DAC6EC2EF1BE9/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=ars+8-841&docSource=a136b45e11064b3493274dcbb9aea6c8
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The Department seeks to modify proposed Rule 313 to allow it to access a 

court file in cases where DCS is ordered to investigate but is not a party.   

Rule 313(a)(1) governs access to juvenile files without a court order and 

provides that DCS “may inspect and copy case records” only “when named as a 

party.”  Otherwise, under subsection (a)(2)(C), DCS must obtain a court order to 

access records and, to do so, must make “a showing that inspection is required to 

carry out DCS responsibilities.”  This requirement delays DCS’s ability to review 

pleadings or other documents on file with the juvenile court that may be 

invaluable to DCS’s ability to promptly and thoroughly investigate the child’s 

dependency status, as it is required to do.  A.R.S. §§ 8-304(B); 8-451(B)(1).  

Denying DCS access to that information could compromise child safety by 

causing delay while DCS obtains a court order. 

The Department requests to be added to the list of entities entitled to access 

juvenile court records without a court order in cases where it is not a party but has 

been ordered to conduct an investigation.  (See Appendix at 4.)   

B. Rule 324. 

Proposed Rule 324, a new rule, requires DCS to provide notice of placement 

changes to all parties.  Compliance will require two separate notices, one to the 

minor’s attorney and/or guardian ad litem (GAL) that contains the actual 

placement location and contact information, and a second to other parties’ counsel 

https://1.next.westlaw.com/Document/NAFA632C0F00E11E38BD2F86D7AFED3BD/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=ars+8-304&docSource=9b9e2f313ad94af79e0cb12f0b61de3e
https://1.next.westlaw.com/Document/NC2785AD0ED9E11E3BD0690A17B6995E7/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=ars8-451&docSource=4fc37032d0e646ddb004608119c36011
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that advises only that a change in placement occurred.  The rule would require 

DCS to provide those notices in advance except when DCS is unable to do so 

because the placement change was necessary to protect the child.  In those cases, 

DCS must provide the notices within 24 hours of the placement change, excluding 

weekends and holidays.  The proposed rule places an unrealistic burden on DCS.3 

Although DCS may provide advance notice of a placement change, the 

proposed rule requires that when the placement change is necessary to protect the 

child, DCS must notify the parties within 24 hours of the placement change.  But 

in such emergency situations, a CSW’s focus must be on the child’s safety and 

well-being, and thus the requirement is unreasonable.  In such situations, the CSW 

works diligently to ensure a smooth transition into the child’s new home.  The 

CSWs are likely transporting children themselves to the new placement; 

coordinating mental, behavioral-health, educational, and medical services; and 

addressing any other needs the children may have, all while working from the 

field, rather than an office.  Completing those tasks may take more than 24 hours.  

Requiring CSWs to notify the parties of the placement change within the first 24 

                                                           
 
3.  The proposed rule contemplates DCS generating at least two notices for each 
placement change.  In fiscal year 2020, DCS made almost 16,000 placement 
changes.   
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hours takes attention away from the children and their needs and shifts it to 

compliance with this rule. 

The Department appreciates the need for prompt notification of a change in 

a child’s placement, particularly for the child’s attorney or GAL.  However, 

providing notice to the proper parties will take time in addition to the time already 

needed to coordinate and implement the placement change itself.  Consequently, 

DCS requests that the notification period be extended from 24 hours to 72 hours 

from the time of the placement change.  (See Appendix at 5.) 

C. Rule 329. 

 The State Bar proposed an amendment to Arizona Rules of Civil Procedure 

4.1 and 4.2, requiring that a party seeking to serve another party by publication 

move for the trial court’s permission before publishing, and that the motion be 

“supported by [an] affidavit that sets forth the serving party’s reasonably diligent 

efforts to serve the person.”  (Petition to Amend Rules 4.1 and 4.2, Attachment A, 

filed in R-21-0021 on 1/8/21.)  The Department commented to address its 

concerns that the proposed amendment requires the serving party to submit the 

affidavit of diligent search when making the motion to permit service by 

publication, contrary to the current practice in juvenile court whereby the serving 

party asks that the court accept service by publication and supplies the affidavit at 

https://1.next.westlaw.com/Document/N96ABD6F086DC11E699A4BB097EBD55F8/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=ariz+r+civ+p+4.1&docSource=13a94bd6b36d48f1b088fc4d00289884
https://1.next.westlaw.com/Document/N9416861086DC11E699029391C09D0CE5/View/FullText.html?originationContext=docHeader&contextData=(sc.Document)&transitionType=Document&needToInjectTerms=False&docSource=2a8618dc5fbe499c92b0afd7626bae3b
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the time of the publication hearing.  See Comment filed in R-21-0021 on 4/30/21 

(incorporated herein by reference).  

The State Bar replied that its amendment does not change current practice, 

but allows “the serving party in a juvenile dependency, termination, or 

guardianship case” to “move the juvenile court to set a publication hearing . . . and 

then follow up at the publication hearing by submitting” the affidavit described in 

the amended rules.  (Reply filed in R-21-0021 at 6.)  However, juvenile courts and 

practitioners might interpret proposed Rules 4.1 and 4.2 differently. 

 The State Bar also suggested that DCS should direct its comment to 

proposed Rule 329.4  (See Reply at 7.)  For the reasons outlined in DCS’s 

comment in R-21-0021, DCS requests that this Court clarify Rule 329 to allow the 

court, a petitioner, or a movant in a dependency, guardianship, or termination 

matter to set or request that the court set a publication hearing, and that the serving 

party may submit an affidavit of diligent search at the time of the publication 

hearing, rather than requiring that such affidavit be filed when service by 

publication is requested or initiated.  (See Appendix at 5-6.) 

                                                           
 
4.  The State Bar did not provide notice of its proposed amendment to the JRTF 
prior to or even after filing the petition, and so the proposed amendment was not a 
part of the discussions regarding service by publication and the incorporation of 
Civil Rules 4.1 and 4.2. 
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D. Rules 333 and 334. 

The Legislature established a procedure for the juvenile court to review the 

taking of temporary custody of a child.  A.R.S. §§ 8-824(A), (establishing that the 

purpose of the preliminary protective hearing (PPH) is “to review the taking into 

temporary custody of a child”); 8-825(C) (requiring temporary custody 

determination at PPH).  A parent who wishes to challenge the petitioner’s 

continued custody of the child need only appear at the PPH and contest it.  A.R.S. 

§ 8-824(E); Ariz. R.P. Juv. Ct. 51.  To effectuate its intent, the Legislature 

required the petitioner to provide the parent with notice of the PPH.  A.R.S. § 8-

823(B)(7).   

Separately, the Legislature established an initial dependency hearing (IDH).  

See A.R.S. §§ 8-842, -843.  Nowhere in those statutes is the juvenile court 

authorized to conduct a review of temporary custody at an IDH.  Id.  

Notwithstanding that the Legislature explicitly established the PPH and IDH as 

separate hearings with separate purposes and findings, and that this Court 

promulgated current Rule 51 to be consistent with that statutory scheme, proposed 

Rules 333 and 334 conflict with the statutes by requiring the court to conduct a 

temporary-custody review at an IDH.  When a rule conflicts with a valid statute, 

the statute must prevail.  See Valerie M. v. Ariz. Dep’t of Econ. Sec., 219 Ariz. 

331, 336, ¶ 22 (2009).   

https://1.next.westlaw.com/Document/N5B7CDB01EC4311E3BD0690A17B6995E7/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=ars+8-824&docSource=ba3f22c192c5454f96ebf2532844c4f7
https://1.next.westlaw.com/Document/N6D63AE20EC4311E39061EA59213A2019/View/FullText.html?originationContext=docHeader&contextData=(sc.Document)&transitionType=Document&needToInjectTerms=False&docSource=91062bcb39c24e7aa37e1a8739796ba6
https://1.next.westlaw.com/Document/N5B7CDB01EC4311E3BD0690A17B6995E7/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=ars+8-824&docSource=ba3f22c192c5454f96ebf2532844c4f7
https://1.next.westlaw.com/Document/N5B7CDB01EC4311E3BD0690A17B6995E7/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=ars+8-824&docSource=ba3f22c192c5454f96ebf2532844c4f7
https://1.next.westlaw.com/Document/N33954E70717B11DAA16E8D4AC7636430/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=ariz+rp+juv+ct+51&docSource=e4bfec84b5484de29aa84b5e964be054
https://1.next.westlaw.com/Document/NB13B1EC0606311E7BB4ADBEAC9857F2B/View/FullText.html?originationContext=docHeader&contextData=(sc.Document)&transitionType=Document&needToInjectTerms=False&docSource=0a446f99416d458dbb64c04dcebbe190
https://1.next.westlaw.com/Document/NB13B1EC0606311E7BB4ADBEAC9857F2B/View/FullText.html?originationContext=docHeader&contextData=(sc.Document)&transitionType=Document&needToInjectTerms=False&docSource=0a446f99416d458dbb64c04dcebbe190
https://1.next.westlaw.com/Document/NEF25AD5064BB11DF8A30EEA026F4D685/View/FullText.html?originationContext=docHeader&contextData=(sc.DocLink)&transitionType=Document&needToInjectTerms=False&docSource=999efc83671c4995b1d4e078a2727367
https://1.next.westlaw.com/Document/NEF25AD5064BB11DF8A30EEA026F4D685/View/FullText.html?originationContext=docHeader&contextData=(sc.DocLink)&transitionType=Document&needToInjectTerms=False&docSource=999efc83671c4995b1d4e078a2727367
https://1.next.westlaw.com/Document/N29C1E0F0EC4411E3A2CBB1CD31DFFF6C/View/FullText.html?originationContext=docHeader&contextData=(sc.Document)&transitionType=Document&needToInjectTerms=False&docSource=a07586f1d75446259918ad2e198ec8a9
https://1.next.westlaw.com/Document/N33954E70717B11DAA16E8D4AC7636430/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=ariz+rp+juv+ct+51&docSource=e4bfec84b5484de29aa84b5e964be054
https://1.next.westlaw.com/Document/Ic8965f58e0c511ddb7e683ba170699a5/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=219+ariz+331&docSource=86473d1d03374e8f8717c428da47dd24
https://1.next.westlaw.com/Document/Ic8965f58e0c511ddb7e683ba170699a5/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=219+ariz+331&docSource=86473d1d03374e8f8717c428da47dd24
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The court of appeals recently addressed the distinction between the IDH and 

PPH, concluding that because a parent “did not challenge temporary custody at the 

PPH, Rule 51 d[id] not apply.”  Dep’t of Child Safety v. Stocking-Tate, 247 Ariz. 

108, 114, ¶ 17 (App. 2019).  But, as the Stocking-Tate court noted, a parent’s 

“failure to avail himself of Rule 51 does not mean he is unable to challenge 

temporary custody.”  Stocking-Tate, 247 Ariz. at 114, ¶ 18.  At any time after the 

temporary custody hearing, the parent can still seek an order returning the child to 

the parent’s physical custody, but must do so under the provisions of  A.R.S. § 8-

861 and current Rule 59 (proposed Rule 342). 

The proposed rules require the court to conduct a contested temporary-

custody hearing on a parent’s request at an IDH if the parent was not served prior 

to the PPH and did not appear at that hearing, even if the parent had notice of the 

PPH under A.R.S. § 8-823.  Rule 333(a) conflates the notice required prior to a 

PPH with service of the dependency petition, further demonstrating the proposed 

rules’ disharmony with relevant statutes.5  The Legislature requires the petitioner 

to provide parents with notice of the PPH before that hearing and requires the 

petitioner to serve the parents at the PPH.  A.R.S. §§ 8-823(B)(7), (E); -841(F).  

                                                           
 
5.  Similarly, proposed Rule 334(C)(3) cites to the temporary-custody statute—
A.R.S. § 8-825—without reference to the fact that the statute explicitly refers to 
“[t]he court’s determination in the preliminary protective hearing,” not an IDH.   
 

https://1.next.westlaw.com/Document/N33954E70717B11DAA16E8D4AC7636430/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=ariz+rp+juv+ct+51&docSource=77c6ac9ffe9b45e3b6f45e741c78ff52
https://1.next.westlaw.com/Document/Idd9788808ef811e98eaef725d418138a/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=247ariz+108&docSource=91a9796a4bef4b1baed4bfa7f7d21900
https://1.next.westlaw.com/Document/Idd9788808ef811e98eaef725d418138a/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=247ariz+108&docSource=91a9796a4bef4b1baed4bfa7f7d21900
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003561&cite=AZJUVCTR51&originatingDoc=Idd9788808ef811e98eaef725d418138a&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Document/Idd9788808ef811e98eaef725d418138a/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=247ariz+108&docSource=91a9796a4bef4b1baed4bfa7f7d21900
https://1.next.westlaw.com/Document/N37FA7B6070CD11DAA16E8D4AC7636430/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=ars+8-861&docSource=b72aefb3167c4dd394df669b0d139bff
https://1.next.westlaw.com/Document/N37FA7B6070CD11DAA16E8D4AC7636430/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=ars+8-861&docSource=b72aefb3167c4dd394df669b0d139bff
https://1.next.westlaw.com/Document/N22404B30A7BD11DE898AF6B3DC5861E3/View/FullText.html?originationContext=docHeader&contextData=(sc.DocLink)&transitionType=Document&needToInjectTerms=False&docSource=e72f9f06a2394e69854661fde911d95e
https://1.next.westlaw.com/Document/NB13B1EC0606311E7BB4ADBEAC9857F2B/View/FullText.html?originationContext=docHeader&contextData=(sc.Document)&transitionType=Document&needToInjectTerms=False&docSource=0a446f99416d458dbb64c04dcebbe190
https://1.next.westlaw.com/Document/NB13B1EC0606311E7BB4ADBEAC9857F2B/View/FullText.html?originationContext=docHeader&contextData=(sc.Document)&transitionType=Document&needToInjectTerms=False&docSource=0a446f99416d458dbb64c04dcebbe190
https://1.next.westlaw.com/Document/NB13B1EC0606311E7BB4ADBEAC9857F2B/View/FullText.html?originationContext=docHeader&contextData=(sc.Document)&transitionType=Document&needToInjectTerms=False&docSource=0a446f99416d458dbb64c04dcebbe190
https://1.next.westlaw.com/Document/NAC5897F1A8F211E9968DAC6EC2EF1BE9/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=ars+8-841&docSource=5bed9750034a43f59f12616efb497dd7
https://1.next.westlaw.com/Document/N6D63AE20EC4311E39061EA59213A2019/View/FullText.html?originationContext=docHeader&contextData=(sc.Document)&transitionType=Document&needToInjectTerms=False&docSource=91062bcb39c24e7aa37e1a8739796ba6
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Because of the short timeframes involved, it is virtually impossible for the 

petitioner to serve a parent prior to the PPH.  Ariz. R.P. Juv. Ct. 48(E) (service of 

process “shall be completed five (5) days prior to the court hearing”); A.R.S. § 8-

824(A) (“[t]he court shall hold a [PPH] to review the taking into temporary 

custody . . . .not fewer than five days nor more than seven days after the child is 

taken into custody, excluding Saturdays, Sundays and holidays” and may grant 

one continuance that does not exceed five days if “clearly necessary to prevent 

abuse or neglect”).  The Legislature knew that parents would not be served in 

advance of the PPH, but that the petitioner would notify the parents of that 

hearing, and the parents would need to attend if they wished to immediately 

contest continued temporary custody.   

Because the proposed rules permitting a contested temporary-custody 

review at an initial dependency hearing exceed the scope established by statute 

and are not necessary to preserve a parent’s opportunity to contest temporary 

custody, this Court should instead adopt the version of Rules 333 and 334 in 

DCS’s Appendix, which are consistent with current Rule 51 and applicable 

statutes.  (See Appendix at 6.) 

E. Rule 335. 

The Department filed a comment to the JRTF’s proposed Rule 52.1, an 

interim rule addressing placement of children in Qualified Residential Treatment 

https://1.next.westlaw.com/Document/N9ED333B1512611EAA2E1ED9E1B2448FC/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad740150000017a5997766fd16fc882%3Fppcid%3D286249629cdd4fa09d55c8e1a35f3579%26Nav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DN9ED333B1512611EAA2E1ED9E1B2448FC%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=df065f86624c342d5949a25b0b698078&list=MULTIPLECITATIONS&sessionScopeId=c60e01c88f7e7b9d389854593a6f8bfccd3403f47ef286c72eba597f912cf947&ppcid=286249629cdd4fa09d55c8e1a35f3579&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/N5B7CDB01EC4311E3BD0690A17B6995E7/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=ars+8-824&docSource=0169ce143c6c4eb5a733a54ecbbff2ff
https://1.next.westlaw.com/Document/N5B7CDB01EC4311E3BD0690A17B6995E7/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=ars+8-824&docSource=0169ce143c6c4eb5a733a54ecbbff2ff
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Programs (QRTPs) pursuant to federal law.  See Comment filed June 14, 2021, in 

R-20-0044.  The JRTF filed a reply in which it suggested alternate language.  The 

Department requests that this Court adopt language in Rule 335 consistent with 

the JRTF’s reply.  (See Appendix at 6-8.) 

V. Comments on Part VI, Appeals; Specifically Rule 601. 

Although the JRTF’s list of final orders in proposed Rule 601 might be 

helpful, the court of appeals correctly decided Jessicah C. v. Department of Child 

Safety, 248 Ariz. 203 (App. 2020), the case cited in the JRTF’s comment.  

Accordingly, including orders removing a child from a parent’s physical custody 

under subsection (b)(2)(E) is an incorrect statement of the law and should be 

removed. 

The Department will not rehash the appellate court’s thorough analysis and 

sound reasoning in Jessicah C., except to note that the court correctly held that a 

parent whose child has been removed from his or her custody is not deprived of 

review.  On the contrary, special-action review “is preferable” in cases involving a 

child’s placement “[g]iven the fluid, time-sensitive nature of placement 

determinations,” the fact that any remedy by appeal is not “equally plain, speedy, 

and adequate,” and the “accelerated review” afforded by special action.  Jessicah 

C., 248 Ariz. at 207, ¶ 15 (quoting Brionna J. v. Dep’t of Child Safety, 247 Ariz. 

346, 350, ¶ 14 (App. 2019); Ariz. R.P. Spec. Act. 1(a)).   

https://1.next.westlaw.com/Document/If01fd6803c7511ea9076f88ee0fd553a/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=248+ariz+203&docSource=dbff209266244325ac0286b08f520b52
https://1.next.westlaw.com/Document/If01fd6803c7511ea9076f88ee0fd553a/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=248+ariz+203&docSource=dbff209266244325ac0286b08f520b52
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2048667440&pubNum=0004645&originatingDoc=If01fd6803c7511ea9076f88ee0fd553a&refType=RP&fi=co_pp_sp_4645_970&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_970
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2048667440&pubNum=0004645&originatingDoc=If01fd6803c7511ea9076f88ee0fd553a&refType=RP&fi=co_pp_sp_4645_970&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_970
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003579&cite=AZSPACR1&originatingDoc=If01fd6803c7511ea9076f88ee0fd553a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
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If an appellant disagrees with Jessicah C., review of that holding is not 

necessarily foreclosed because under subsection (b)(2)(N) of the proposed rule, an 

aggrieved appellant may assert that the appeal is from “any other order that is final 

pursuant to Arizona case law.”  The Department therefore recommends that this 

Court delete subsection (b)(2)(E) and the corresponding proposed Comment to the 

rule.  (See Appendix at 8.) 

VI. Conclusion. 

The Department recognizes and appreciates the efforts of the JRTF and 

other stakeholders in drafting the proposed rules of procedure for juvenile 

proceedings.  The rules identified herein are but a small subset of the proposed 

rules and reflect DCS’s effort to ensure that juvenile proceedings continue to 

result in prompt and just determinations for children and families while promoting 

children’s safety, health, and welfare.  To that end, DCS submits proposed 

amendments to the proposed rules addressed in this Comment and the attached 

Appendix.   

  DATED this 22nd day of July, 2021. 
 
 
      _/s/ Dawn R. Williams___ 
      Dawn R. Williams 
      Assistant Attorney General 
      Counsel for Department of Child Safety 
      HDM#9533241 
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